A

Y

SPRIN
2020

|
TH\ NPRT\I CAROLINA ST

e[el(s C PDAgE
O S




NORTH CAROLINA
PRO BONO

RESOURCE CENTER

NC PRO BONO REPORTING
DEADLINE: MARCH 31, 2020

WHAT SHOULD | REPORT?

The North Carolina Pro Bono Reporting Form collects information about all the activities encouraged in
North Carolina Rule of Professional Conduct 6.1: pro bono legal service; legal service at a substantially
reduced fee; activity that improves the law, the legal system, or the legal profession; non-legal community
service; and financial support of legal service providers. You are also able to share optional information
about your legal volunteerism and organizations or associations you would like to be aware of your
involvement.

HOW DO | REPORT?

Visit ncprobono.org/report and provide information about the activities included in North
Carolina Rule of Professional Conduct 6.1. You will need to report the total number of pro bono legal
service hours you provided in 2019 - this is the only activity from Rule 6.1 that leads to recognition
through the North Carolina Pro Bono Honor Society. Questions about other activities from Rule 6.1 only
require general information about participation. You will also need your North Carolina State Bar 1D
Number to submit your entry. You may elect to remain anonymous if you prefer.

WHY SHOULD | REPORT?

There are four major reasons to report your pro bono legal service: (1) it's a way to showcase attorney
volunteerism in NC - we want o share the good work being done by the legal profession in our state;
(2) it's an opportunity fo encourage your peers fo grow their pro bono involvement by sharing about your
own engagement; (3] it's a mechanism to identify areas to grow pro bono efforts in North Carolina; and
(4) it's an opportunity for recognition - attorneys who report at least 50 hours of pro bono legal services
in a year will be inducted into that year's cohort of the North Carolina Pro Bono Honor Society and
receive a cerfificate from the Supreme Court of North Carolina recognizing their achievement.

CONNECT neprobono.org i focebook com/ncprobono

U PO Box 2448 3 twitter.com/ncprobono

WITH us Raleigh, NC 27602

B linkedin.com/company,/ncprobono



THE NORTH CAROLINA STATE BAR JOURNAL

Contents

10

12

15

18

FEATURES

Legal and Ethical Issues Concerning

the Incarceration of the Mentally IlI
By Sarah A. See, Eric S. See, and
Christopher M. Bellas

Sexism: The Elephant in the Courtroom
By Judge Ashleigh Parker Dunston

Go East: Views from an NC Bar Member

and an NC LL.M. in Munich, Germany
By Sarah L. Biithe and Dr. Henning H. Krauss

The Middle Finger: Disrespect to a
Law Enforcement Officer
By Charles A. Jones

Five Lessons Learned from

#31daysofprobono
By Sylvia Novinsky




Contents

DEPARTMENTS IOLTA Update BAR UPDATES
20  The Disciplinary Department Lawyer Assistance Program 42 Client Security Fund
21 Upcoming Appointments Pathways to Wellbeing 43 In Memoriam

22 Legal Ethics Proposed Ethics Opinions 44  Law School Briefs

25 Trust Accounting Rule Amendments 46  Distinguished Service Award
26 Legal Specialization

SPRING 2020




THE PRESIDENT'S MESSAGE

Making Sure We're All Part of the
Golden Age of Practicing Law

By C. CoOLON WILLOUGHBY

As we look forward to the 87th year of

the North Carolina State Bar, I think back
over past experiences of practicing law. Over
the years, I have had the
good fortune of practicing in
asmall firm, a large firm, and
a government agency. Most
of the time I was able to
choose the colleagues with
whom I worked, although in
a large firm in the 21st cen-
tury you mostly choose the
culture. What a great experi-
ence it has been. Regardless
of the functional titles, from
the newest associate or
youngest assistant district
attorney to the most senior curmudgeon, I
have felt they were all partners in this endeav-
or. By choice and necessity, we trusted and
relied on each other—granted, some more
comfortably than others. I think those expe-
riences have greatly influenced my positive
feelings about our profession. It really has
been the golden age of practicing law.

The golden age of practicing law. We
would all like to believe that during our pro-
fessional lives we have enjoyed the golden age
of lawyering. And I believe most lawyers do.
A good indication of lawyers’ opinions can be
gleaned by listening to their stories. Lawyers
are notorious for regaling stories of notable
moments of their practices, when they have
witnessed particularly interesting or enter-
taining events. Sometimes the anecdotal evi-
dence gets adjusted to fit the purpose—or
audience—for the story. Whatever the rea-
son, the stories usually demonstrate that the
lawyers have enjoyed the practice of law and
their interactions with colleagues. Even in the
most heated or stressful situations, it is usually

obvious that the storyteller counts the
moment as indicative of the delight of being
involved in a great profession.

During the past 40 years
of practicing law in Wake
County, I have been fortu-
nate to have been in the
company of lawyers telling
and  retelling  stories.
Whether in the courtroom,
in the Hudson Belk cafeteria,
in the courthouse coffee
shop, at bar functions, or at
social events, these stories
have been a staple of practic-
ing law. They made me feel
as though I was fortunate to
be part of the profession of practicing law,
and that I was living in the golden age.
Occasionally, it was dampened by a more
senior lawyer lamenting about how the pro-
fession was going to the dogs, and the future
would not be as bright for the next genera-
tion of practitioners. But that is like parents
reminiscing of their youth and expressing
doubt for the future of the next generation.
Sometimes these doubts about the future are
bestowed on the next generation with a
description of the past that looks rosier the
further we get from it.

Remarkably, despite the
changes that have come to the practice of law

significant

and our world, the profession has flourished,
and each successive generation of lawyers has
accomplished good things that previous gen-
erations may have only imagined. Changes in
science, communication, culture, and tech-
nology have allowed and sometimes com-
pelled us to do things differently from previ-
ous generations. Whether it was the conver-
sion to electric typewriters and computers, or
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the internet and social media, new methods
and tools have paved the way for change.
Those changes have permitted lawyers to pro-
vide their clients with a greater quality of serv-
ice, and with more flexibility. While some
may pine for the old days of having
Wednesday afternoons off as was once the
custom, most conveniently forget about hav-
ing Saturday morning office hours. We com-
plain about the constant accessibility that
email and cell phones now provide, but enjoy
being able to communicate and work from
pleasant locations. Many lawyers now have
the freedom to attend to family or personal
matters during the day and still get their work
done remotely or at non-standard times. This
allows many lawyers who are young parents,
older caregivers, physically disabled, or have
other unique situations to balance their work
and life in a different way from previous gen-
erations. Many of today’s law firms and clients
recognize how this flexibility has improved
lawyers’ lifestyles, and made them better and
more productive.

Historically, many lawyers have provided
legal services pro bono or for reduced fees for
those who otherwise would have been unable
to obtain those services. For the most part,
that work was done discretely and without
public recognition. It was simply done
because that was what being a lawyer meant to
that lawyer. Often, opposing lawyers and par-
ties had no idea a client was a pro bono client
because the service was indistinguishable from
that given to the paying clients. Today, both
lawyers individually and organized bars have
recognized the unmet need for these servic-
es—especially in civil matters—and have

responded to address the deficit. Hundreds of

CONTINUED ON PAGE 19



Legal and Ethical Issues
Concerning the Incarceration of

the Mentally Ill

By SArRAH A. SEE, ERrRIC S.

SEE,

AND CHRISTOPHER M.

n 2016, there were approximately 45 million Americans diag-

nosed with a mental illness. This means that 18.3% of the pop-

ulation, or one in five Americans, have a mental illness (The

National Institute of Mental Illness, 2017). The percentage of

mentally ill is even higher in the nation’s prisons and jails—approximately 20% to 25% of

incarcerated individuals in the United States have been diagnosed with a serious mental illness

(Segal et al., 2018).

Currently there are over two million peo-
ple incarcerated in the United States. There
are approximately 1.3 million people in state
prisons, 600,000 in local jails, and 225,000 in
federal prisons. While estimates vary, housing
an inmate can cost anywhere from $30,000
to $60,000 per year (Wagner & Sawyer,
2018). This figure is for the average inmate
and assumes no particular additional needs.

As total institutions, jails and prisons are
legally and ethically responsible for meeting
all of the basic needs of the inmates. This
includes mental health needs. Individuals
may enter jail or prison with an existing men-
tal illness, or one may develop as they are

serving time. In any event, they are entitled to
treatment. Too often, adequate treatment
options are substandard or nonexistent. The
current legal standard of care for mentally ill
inmates (which will be addressed) is unac-
ceptable and well below the standard of care
available in the community. Along with an
inadequate legal standard, society is failing in
its ethical duty to meet the needs of mentally
ill inmates.

Society as a whole has historically strug-
gled to care for the mentally ill. Caring for
them at home was a daunting task. As a
result, the institutionalization movement

began in the late 1800s and peaked in the

BELLAS

1950s. According to Bloom (2010), there
were a total of 558,289 psychiatric beds avail-
able within state and county facilities in the
United States in 1955. After 1955, however,
the movement to treat the mentally ill in hos-
pitals and institutions began to rapidly
decline. In 1980 there were 156,713 beds,
and in 2005 there were only 52,539 psychi-
atric beds available within state and county
facilities. As of 2016, there was reported to be
a total of 37,679 state hospital beds in the
United States (Treatment Advocacy Center).

As noted by Geller (2000), several trends
began forming in the 1950s that lead to the
downfall of the institutionalization move-
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ment. The first trend was cost. Hospitals
were unable to charge patients enough
money to cover the cost of care and to make
a profit. Second, a lack of psychiatrists for
both the general population and for institu-
tionalized patients made long-term treat-
ment a challenge. Third, the widespread use
of new medications made treatment outside
of the hospital setting a possibility for many.
As a result of these and other factors, the
number of patients receiving care for mental
issues in public and private hospitals would
reach a peak in 1955, yet decrease by 95%
over the next 50 years (Fisher, Geller, and
Pandiani, 2009). Finally, budget cuts also
caused a substantial reduction in the number
of facilities that offer mental health services.
Agencies that relied on government funding
have been forced to close their doors. This
has reduced access to treatment options for
the mentally ill within their communities
(Markowitz, 2006). The consequences of the
lack of community resources have impacted
the criminal justice system negatively
(Markowitz, 20006).

Since the decline in the number of psy-
chiatric care facilities, there has been an
increase in the homeless population (Lamb
& Weinberger, 2001) and a huge increase in
the number of the mentally ill being incar-
cerated in jails and prisons (Amory Carr,
Amrheim, and Dery, 2011). These popula-
tions are related. The country began to see an
increase in the number of mentally ill in jails
and prisons around the 1980s. However,
these numbers began to dramatically increase
in the early 2000s. It was then that the coun-
try started to see the impacts of the deinsti-
tutionalization of the mentally ill. There are
ten times as many mentally ill individuals
incarcerated as opposed to receiving treat-
ment in psychiatric hospitals (Montross,
2016). What was once viewed as a public
health crisis, prompting the last piece of
major legislation from President Kennedy,
has transformed into a criminal justice emer-
gency resulting in the use of jails and prisons
as a means to warchouse the mentally ill.
Institutionalization has transformed into
deinstitutionalization, which has morphed
into mass incarceration.

Jails
As of 2016, approximately 20% of
inmates in jail were estimated to have a seri-

ous mental illness (Treatment Advocacy
Center, 2016). According to the Bureau of

Justice Statistics, in 2016 midyear, county
and city jails had a population of 740,700
inmates in custody (BJS, 2018). This trans-
lates to approximately 148,140 inmates with
a serious mental illness. Mentally ill inmates
in jail face unique circumstances. They typi-
cally have a longer stay in jail, often twice as
long or more depending on the jurisdiction.
Reasons for this include their lack of under-
standing or complying with jail rules, and
their awaiting evaluations or restoration for
competency to stand trial. Inmates with a
mental illness in the jail system have difficulty
not only receiving initial mental health serv-
ices, but also receiving ongoing services
(Segal, Frasso, and Sisti, 2018). Jails are not
designed to provide long term mental health
care. They are often a revolving door for indi-
viduals with a mental illness.

The cost of providing mental health serv-
ices is a serious problem. Jails are local facili-
ties that rely on county funding. County
facilities do not have the budgets of state
operated prison facilities. With mentally ill
inmates spending more days in jail than non-
mentally ill inmates, the costs of incarceration
often increase substantially. The costs depend
upon the level of care that is required, which
can vary based upon diagnosis, therapy, and
medication needs (if any). Therapy needs can
vary by the forum (individual, group), the
type (behavioral therapy, substance abuse
therapy, etc.), and the frequency (one time a
week, once every two weeks, one tme a
month, etc.).

Jails are required to provide psychiatric
care; however, the level of care varies greatly
based upon the jail’s regulations, policies, and
the security needs of the institution. This is
problematic because no one single accepted
standard of care exists for inmates with a
mental illness. This makes meeting the legal
and ethical responsibilities of the criminal jus-
tice system nearly impossible as no one indi-
vidual, agency, state, or government is ulti-
mately held accountable.

Prisons

Of the 1.3 million inmates incarcerated in
state prisons, approximately 17% have a seri-
ous mental illness (Wagner & Sawyer, 2018).
That translates to approximately 221,000
inmates affected. These individuals tend to
have committed more violent offenses or
have a habitual history of incarceration. This
population also tends to be found more fre-
quently in segregation units for disciplinary
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reasons and in more secure long term segrega-
tion units due to ongoing behavior problems
(Galanek, 2015). However, segregation itself
can be detrimental to inmates diagnosed with
mental illnesses such as schizophrenia, bipolar
disorder, major depression, and post-traumat-
ic stress disorder. Trestman (2014) notes the
detrimental effects of solitary confinement
and how it is often compared to torture. The
impacts of such confinement are devastating,
Inmates with a mental illness who have been
placed in segregation for prolonged periods of
time have reported increased levels of fear,
agitation, and suicidal thoughts.

There are substantial costs and issues
involved in housing and treating a mentally ill
person in prison, above and beyond the cost



estimate provided above. Psychotropic med-
ications alone can cost thousands of dollars
per month per inmate. Then there are the
psychologists, psychiatrists, therapists, and
nurses that all become a cost factor.
Treatment issues can include, but are not lim-
ited to, access to treatment, irregularity of
continuous care, medication compliance,
medication management, forced medication,
and even confidentiality. Access to treatment
can involve the ability to receive counseling,
medication management, and appointments
with a psychologist or psychiatrist. An inmate
on psychotropic medication needs to have
guaranteed routine doctor’s appointments to
ensure that the medications are not creating
any additional medical problems. Some
appointments may require that an inmate
leave the prison and go to a hospital. All of
these are potential issues for litigation.

Prisons are on a strict schedule. There are
specific times for meals, recreation, lock
down, etc. That schedule is important for the
safety and security of those in the institution
and is not easily changed or modified.
Therefore, mental health needs must work
around those schedules. Inmates do not have
immediate access to their medication as need-
ed. They must wait for “pill call” to receive
psychotropic medications. They must also
wait to be seen for counseling when a thera-
pist, psychologist, or psychiatrist is available
at the institution. Mental health needs
become secondary to safety and security
needs, real or imagined, of the institution.

The primary function of jails and prisons
is to punish and rehabilitate offenders while
keeping the community safe. The criminal
justice system has become the primary system
for providing mental health services in the
United States. Jails and prisons have unfortu-
nately taken the place of psychiatric hospitals
to house the mentally ill. What is the legal
and ethical standard of care to which inmates
are entitled?

The Eighth Amendment of the United
States Constitution states: “Excessive bail
shall not be required, nor excessive fines
imposed, nor cruel and unusual punishment
be inflicted.” There has been considerable
debate about the interpretation of cruel and
unusual punishment with regard to the incar-
ceration of mentally ill inmates. What justi-
fies the placement of mentally ill individuals
who engage in minor, non-violent crimes in
the criminal justice system? Can these indi-
viduals be punished while they are receiving

treatment?  Regarding  the  Eighth
Amendment, at what point does punishment
of the mentally ill become cruel and unusual?

The Eighth Amendment was at issue in
the US Supreme Court case of Estelle v
Gamble 429 U.S. 97 (1976). This case estab-
lished that inmates have a constitutional right
to medical care. Inmates are dependent upon
the prison institutional staff to provide them
with treatment of medical needs because they
have been deprived of liberty and the ability
to care for themselves (Spicer v. Williamson,
1926; Estelle v. Gamble, 1976). Although this
sounds like a victory for inmates, it is not.
While Gamble established that inmates are
entitled to adequate medical care, what has
been developed is best described as minimum
levels of care (Hartman et al., 2016).

A minimum level of care describes mental
health services in some of the nations jails and
prisons, but sadly, greatly overstates the level
of care typically offered to inmates. The legal
standard of concern is one of deliberate indif-
ference. Deliberate indifference is defined as:
“the conscious or reckless disregard of the
consequences of one’s acts or omissions. It
entails something more than negligence but is
satisfied by something less than acts or omis-
sions for the very purpose of causing harm or
with knowledge that harm will result” (US
Legal, n.d.). Deliberate indifference can apply
to jail or prison staff if they intentionally
ignore safety concerns that can lead to immi-
nent risk of harm either physically or mental-
ly. However, there is often disagreement as to
what deliberate indifference means in prac-
tice. What is knowledge of harm? A threat?
An action? In theory, deliberate indifference is
an act greater than malpractice. In practice,
the standard of deliberate indifference offi-
cially sanctions the mistreatment and neglect
of the mentally ill in custody.

The American Psychiatric Association
(APA) recommends that “psychiatric care in
jails and prisons be held to the standard of
what ‘should be available’ in the community
as opposed to the standard of what actually is
available” (APA, 2000, p.6). Mental health
services in the community are inadequate.
While this is true, at least those in the com-
munity can control their treatment plans.
They can shop for services and make basic
choices about their own care. Inmates are
unable to do the same. The holding in Eszelle
v. Gamble harms the mentally ill inmate
because he or she is unable to seek other men-
tal health services and must rely upon what

the jail or
Community services are inadequate. The

prison system provides.
standard of care that exists in jails and prisons
across the country is significantly lower than
what can be accessed in the community, and
clearly fails to meet the spirit or intent of the
American Psychiatric Association.

Recommendations

There are several potential solutions that
can be utilized to reduce the number of men-
tally ill offenders in jails and prisons. First, in
order to reduce the number of inmates with a
mental illness, society must find a way to help
those in need before they break the law. There
must be increased access to mental health
services in the community. Mental health
services in general are lacking, particularly
those designed for the homeless or those in
extreme poverty. Roadblocks to treatment
such as the lack of permanent residency,
transportation, proper identification, and
birth certificates must be eliminated as
requirements for service. In addition, the
high costs of psychotropic medications must
be subsidized and recognized by the larger
society as the last line of defense in keeping
individuals in the community and out of cor-
rectional institutions.

Second, law enforcement needs to use
more discretion and focus on diversion when
dealing with minor offenses. As opposed to
the go-to option of charging and locking up
mentally ill individuals for offenses such as
vagrancy or loitering, referring them to estab-
lished community resources would be more
appropriate. This includes mental health
courts. Mental health courts have been
around since the late 1990s. These courts
oversee mentally ill individuals with an indi-
vidualized treatment plan monitored by a
judicial officer along with community mental
health services. Their purpose is to divert
offenders from the traditional criminal justice
system to minimize the number of people
with a mental illness in jails and prisons
(Mental Health America, 2018)

Third, mental health care must improve
for inmates in jail and prison. Providing a
minimum level of care is a disservice to those
in need. Medical services that barely rise
above malpractice standards would not be
acceptable if provided to any other popula-
tion of people in this country. Inmates are
entitled to competent professionals, appropri-
ate medications, proven treatment plans, and
follow-up care. These individuals are coming
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back into the community, and we must treat
them as though they will be living in our
communities.

Finally, for those leaving an institution,
specific, individualized re-entry plans are
essential in reducing recidivism among this
specialized population. Including mental
health services in the re-entry process is an
integral part of reducing the chances of re-
incarceration. Mental health services must
include: initial and follow-up appointments,
monitoring, counseling, medication manage-
ment, and case management services. Re-
entry must assist with and monitor housing
and employment.

Conclusions

The treatment of the mentally ill is cycli-
cal. If those in need would have received the
necessary mental health treatment in the
community, it is possible that they may not
have become involved in the criminal justice
system in the first place. In a similar vein,
mentally ill inmates are often released from
the institution back into a community that is
no more equipped to meet their mental
health needs than when the initial criminal
act was committed. Society must ensure that
only those mentally ill offenders who have
committed serious crimes are incarcerated
and use appropriate diversion programs for
more minor offenders. Upon release from
the system, mentally ill individuals need to
be referred to receive mental health services
in the community into which they are
released.

Society as a whole has a legal and ethical
responsibility to help care for individuals
who are unable and/or unwilling to care for
themselves due to severe mental illness. Jails
and prisons were not designed to take the
place of psychiatric hospitals. Mentally ill
offenders are perhaps the most vulnerable
segment of a population already discarded
and abandoned by society. How they are
treated and cared for is a reflection on the
entirety of the criminal justice system and
the larger society. There is still time to right
this historical wrong and develop an ethics
centered correctional system. m
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Sexism: The Elephant in the

Courtroom

By:

y dad always told

me that I can be

anything I put

my mind to. He

actually encour-

aged me to be a
doctor instead of a lawyer, which is ironic
since he retired as a prosecutor. He also
made it very clear to me that I would be
treated differently because of two “strikes”
against me: my gender and my race. One
common misconception is that the higher
the profession, the less likely that sexism and
racism exists. Even in light of the recent
#metoo movement, we, as professionals,
tend to distance ourselves from having this
difficult conversation because we don’t
believe that sexism is a problem in our field;
hence, the elephant in the room.

Sexism is defined by Merriam-Webster as
prejudice or discrimination that fosters
stereotypes of social roles based on sex.
Sexism is also one of the least discussed top-
ics when we talk about attorney profession-
alism. In fact, when I attempted to research
applicable Rules of Professional Conduct
that directly relate to inappropriate com-
ments or actions not occurring in the court-
room to fellow attorneys, the closest that I
found was Rule 3.5: Impartiality and
Decorum of the Tribunal, comment 10;
Rule 4.4: Respect for Rights of Third
and Rule 8.4:
Misconduct, comment 5. I encourage you
to take a look at these rules and determine
for yourself whether you deem them directly

Persons, comment 2;

on point.

In my experience as an assistant district
attorney and assistant attorney general, I
have been asked in open court if I am “Mr.

s secretary,” asked if I am an intern,
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ignored during calendar call, discouraged

from applying for positions, so on and so
forth. But this article isnt about me, its
about all of the women throughout our bar
who have experienced sexism and misogyny
in their professional careers. The following
are true accounts from women throughout
the 10th Judicial District Bar. I solicited their
stories because I wanted to ensure that we all
understand that this is a problem that we
cannot avoid talking about. Its the elephant
in the courtroom, boardroom, and break-
room that is negatively affecting your col-
leagues every day. My hope is that through
sharing these experiences, we can begin to
discuss ways to change this dynamic and
speak up when we see instances of sexism
taking place. To those women in Wake
County who bravely shared—thank you. To
those who wanted to share, but couldnt—
thank you. And to those who stood up for

these women—thank you!

(These stories have been edited for brevi-
ty, clarity, and, in some cases, to protect the
victims.)

* Several years ago, a male colleague called
and berated me over the phone in the pres-
ence of another colleague for over five min-
utes. It was allegedly because of an email
where he believed that I had belittled him,
although I hadnt. I was in complete shock,
and so busy trying to find a rational answer
for his behavior that I didn't call him out for
his unprofessionalism and verbal abuse, which
still makes me mad at myself today. 'm now
aware of several other times when he has
yelled at others, but like my interaction, most
have been unreported or, if reported, not re-
ally dealt with.

* I've never been treated differently by
those in my firms because of my gender, but
I have encountered issues from third parties.

SPRING 2020

U ULS)107°0104d24201G1(5)



I've been asked if I was my boss paralegal.
Once my boss found out that it was an issue,
he made sure to always introduce me as an
attorney to try to prevent it. I've also had op-
posing counsel who has had an issue with
the fact that he was litigating against a
woman.

* When I was a brand-new attorney, I
handled a motion in court extremely well.
An older male partner in my firm was with
me, and when I and opposing counsel fin-
ished our arguments, the judge proceeded to
ignore me for the rest of the proceedings al-
though I was the one who handled the case.
I felt offended and confused, but it gave me
energy and motivated me to not only con-
tinue to excel in my field, but also to never
treat other people the way I'd been treated
that day.

* I have had a male attorney approach me
and ask me to stand up and turn around in a
circle so that he could see what kind of “little
dress” I was wearing that day and what it
looked like on me. He then told me to not
be surprised when he sent all of the other at-
torneys in to come and look at me. Later,
when I was looking at something on a col-
league’s computer, he proceeded to tell my
superior that the reason he was stopping by
was so that he could watch me bend over.
I’'m a curvier woman who tries to clothe my-
self appropriately for my shape and age; how-
ever, I've noticed that men use that as an op-
portunity to pass judgment and make crude
or inappropriate gestures to me.

* When I walked into the courtroom with
my older, white, male paralegal, the judge
asked him if he was ready to proceed, despite
my name being on every pleading filed in
the case. I stood, smiled, and advised him
that I was the attorney for the department
and was ready to proceed.

* When I was a new attorney, I was work-
ing on a case against an older male attorney
who called my male boss to complain that I
was referring to him by his first name instead
of Mr. ___. He believed this to be disrespect-
ful, although he had referred to me as, “honey,
darling, sweetie,” etc. in our phone conver-
sations. Thankfully, my boss gave him a lesson
in professionalism, informing him that, as
colleagues, he expected we would all call each
other by our first names regardless of years
of practice—or gender.

* While at a firm retreat, a male associate
groped my private parts without my consent.
When I later confronted him, he claimed to

be drunk. It caused me significant pain be-
cause I felt like, as an attorney, how could I
advocate for anyone when I couldn’t advocate
for myself?

e I have been consistently called “aggres-
sive” and a “ball buster” by men.

e [ worked at a law firm where men were
constantly scoping out new female hires to
“grade” them on their looks. If there was one
who was deemed to be less attractive, theyd
give the woman a nickname like “Fat So and
So.” I once heard them state that a very com-
petent and kind female attorney had legs that
looked like “pigs wrestling under her skirt.”

* Once, while in the attorney room, several
male attorneys started complaining about
prosecutors and began to demean one female
prosecutor in particular. One referred to her
as a ¢**t, and others chimed in using a variety
of four and five letter words. It was as if [ was
invisible, so I eventually picked up my folders
to make it evident that I was present and
walked out.

* When my client’s name was called out,
I went to the defense desk as my client made
her way to the front. The male judge asked
me where 7y lawyer was.

e [ am a Wake County retired emergency
judge. I graduated from UNC School of Law
in 1975 and immediately went to work as
the first female assistant district attorney in
Wake County. There were only a handful of
female attorneys in the county at the time.
So few, in fact, that I used to say we could all
meet in a courthouse elevator and still have
room to spare!

Several years into my job as a prosecutor,
there was a vacancy on the district court
bench. A rumor was going around that I was
interested in it, which, at the time, I wasn'.
A white male prosecutor, who was interest-
ed, dropped by my office and asked if I was
going to pursue an appointment to the
vacant position. Apparently, just because I
was female, he thought the appointment
would be given to me because, he said, “I'm
tired of Anglo Saxon males being discrimi-
nated against.” I have no recollection of how
I responded to that, but I do remember
thinking “You've got to be kidding. You have
no idea what discrimination is!”

A few weeks later, I was attending a Wake
County Bar Association Christmas party. I
was approached by a middle aged white
male attorney who asked if I was going to try
to get appointed to the vacant judgeship. I
said no, and he said “Good. I don think
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women should be judges.” I'm sure this was
just an ofthand comment to him, but I was
shocked, offended, and speechless. I quietly
walked away, wishing I had been quick
enough to come up with an appropriate
response to his remark. I was surprised by
what these two men had said to me, partic-
ularly since most of the men in the Wake
County bar had been welcoming to me
when I started working in the District
Attorney’s Office.

I doubt that the two lawyers who made
these comments even remember them, but
they have stuck with me all these years. In
the 1980s, I became a judge after running
one time and losing, and then being on four
separate appointment lists that went to two
governors. It was obviously not as easy for
me to get appointed to the bench as that
male prosecutor thought it would be! I can’t
begin to tell you how proud I was as we
added one female judge after another to the
Wake County District Court bench. With
each new addition, I remembered the
lawyers’ comments. The poetic justice in the
number of women on the bench now is
much better than any response I could have
given when those sexist remarks were made
to me so many years ago.

These are certainly not the only personal
examples I could share, as there have been
others over the years, but these comments
made a lasting impression on me.
Fortunately, these experiences have been
greatly outweighed by the tremendous sup-
port and kindness shown to me by numer-
ous other male attorneys.

If you experience or witness these or sim-
ilar acts of sexism, please find someone you
trust and confide in them and remember
that these experiences do not define you.
Sexist and misogynistic comments and
actions hurt, distract, and erode the profes-
sion. So now that were aware of the ele-
phant, we should all do our part to end sex-
ism and raise the bar of professionalism
throughout our state. m

Judge Ashleigh Dunston is a district court
judge in the 10th Judicial District which
encompasses Wake County. For more informa-
tion about Judge Dunston or to request for her
to present a CLE on this topic, please visit her
website JudgeAshleigh.com.

This article was originally published in the
Wake County Bar Flyer, Third Quarter 2018.
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Go East: Views from an NC Bar
Member and an NC LL.M. in

Munich, Germany

By SArRAH L.

BUTHE AND DR.

HENNING H. KRAUSS

fter over a decade of practice in

Raleigh, a North Carolina bar

Sydponiy ' |

" ! S Qe
JAMS TERDAM 3@_@‘0‘“ S
. S PRI i
member moved to Munich, ddm\\ SSE|dO
' GERMANY prapa ~ Pwr
T Paaa Do

Germany, and became friends with

a German lawyer who had studied at Duke. Our shared experience

of masters degrees focusing on each other’s respective legal systems
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and practicing internationally led to some interesting comparing and contrasting, North Carolina versus Germany.

There is no shortage of striking differ-
ences between the two systems, one case-
based with its roots in England, the other
code-based with its roots in the Roman tra-
dition. To share these insights, here is our
“top-ten,” featuring ten of the most notable
differences we have observed in (particularly
civil) law and practice, Germany versus

North Carolina.
1. No Judges by Popular Election in

Germany
In North Carolina, judges from the dis-

12

trict court to the Supreme Court are subject
to popular, partisan elections. The very
notion that judges are popularly elected, not
to mention with partisan labels, tends to
shock Germans and conflict with the
German notion of judicial independence.

German judges are generally appointed
through a relatively apolitical, merit-oriented
process in which academic performance
plays a dominant role. Once appointed for
life, most serve as permanent professional
technocrats.!

At Germany’s Federal Constitutional

Court, things look somewhat different:
Judges are selected by supermajorities of the
two chambers of the federal legislature for
only one term capped at 12 years.> At this
level, the German appointment process, too,
is politically tinged, with political parties
playing an active role in candidate selection.?
Last fall, for example, some eyebrows were
raised in response to the appointment of a
new Federal Constitutional Court judge who
immediately previously had been serving as a
partisan member of Germany’s federal legis-
lature and who had long been actively
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involved in party politics. Nevertheless, no

one took to the streets, and there were no
public probes into the candidate’s personal
life. Instead, the debate surrounding the can-
didate took place in venues like the op-ed
pages of elite newspapers.*

2. Dedicated Judge(s) for the Life of the
Case at the German Trial Court

In North Carolina state courts, unless you
are in a special venue like the business court,
you can anticipate arguing your motion to
dismiss, your motion for summary judg-
ment, and your motions 772 limine before dif-
ferent judges.

Not so in Germany. Here, most cases are
heard by one judge, more complex cases by a
panel of three.> Either way, the judges gener-
ally remain the same for the life of a case at
the trial court, from the opening briefs to the
ultimate judgment. ©

3. The German Judge in the Driver’s Seat

In North Carolina and other common
law jurisdictions, lawyers often experience
the judge as a relatively passive observer of
the adversarial show the lawyers put on. In
Germany, by contrast, the judge drives the
course of the proceedings.”

German judges shape the litigation, test-
ing sua sponte the sufficiency of the claims,’
setting briefing and hearing schedules,’
examining witnesses,!? ordering the produc-
tion of evidence,!! and appointing inde-
pendent experts.!? German judges generally
share with counsel their views on salient
issues and indicate how they are inclined to
rule.!3 German judges must push for settle-
ment throughout the life of a case.1 If the
case does not settle and a judgment on the
merits must be rendered, they fashion opin-
ions that must include the names of the par-
ties and their legal representatives, the names
of the court and the judges involved in the
decision, the date on which the hearing was
closed, the judgment, the facts, and the legal
reasoning, 1>

4, No Discovery in Germany

It is difficult to imagine civil litigation in
North Carolina, or anywhere else in the US,
without discovery. Shockingly, discovery
essentially does not exist in German civil lit-
igation. The parties generally must support
their assertions with the facts and evidence
they manage to muster on their own.

Narrow exceptions exist. For example,
where a party to German litigation has, in its
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pleadings, relied on documents it did not
submit, the court may order production.!®
And the European Union recently forced
Member States, including Germany, to enact
legislation allowing for discovery in cartel
damages cases, not least due to the extreme
information imbalance in that context.!” In
the ordinary course of civil litigation, howev-

North

Carolinian counterparts, German lawyers

er, much more so than their

and litigants are on their own when it comes
to fact development.

5. No German Juries, Though Sometimes
“Lay Judges”

In North Carolina and the US more
broadly, the presence of juries informs how
trials are conducted. Elaborate evidentiary
and procedural rules restrict what the jury
sees and hears so as to protect the jury, and
the case is generally tried in one concentrated
proceeding.

In Germany, the court, in a single-judge
or three-judge constellation, decides the
facts.18 Juries simply do not exist—and nei-
ther do the byzantine rules meant to insulate
them. The court thus can—and often
does—take evidence in writing and orally
over an extended period of time leading up
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to the final judgment.

The German public generally holds the
German civil justice process and its reliability
in high regard. The centrality of a profession-
al judiciary, with essentially no lay person
involvement in the decision-making, may
well be one of the reasons. Indeed, this may
explain the waning popularity of Germany’s
specialized commercial litigation chambers,
where the professional judge decides the case
with input from two business professionals
acting as “lay judges.”!?

6. Burden of Proof in German Civil Cases
Similar to US Criminal Burden

In the US, the burden of proof in the
typical civil case boils down to “more likely
than not.” In Germany, the preponderance-
of-the-evidence standard simply does not
exist.

Instead, the burden of proof even in
straight-up civil cases feels more like that in
an American criminal context. It requires
that the court be convinced of the truth, i.e.,
to be convinced of the facts with such a high
degree of probability as to quiet reasonable
doubts.20 That is no small feat, particular in
conjunction with the absence of civil discov-
ery: German plaintiffs must meet this high
hurdle with few tools for acquiring the evi-
dence potentially necessary for doing so.

7. Hearing Minutes, Not Verbatim German
Transcripts

For a North Carolina litigator, it may be
hard to imagine a fact-finding hearing or trial
resulting in anything other than a verbatim
transcript. In Germany, even evidentiary
hearings are documented with minutes dic-
tated by the judge, not verbatim reproduc-
tions of what was actually said.?!

The contents of hearing minutes are pre-
scribed by law.22 They must include formal
basics like the time, place, and date of the
hearing. The minutes also must include the
substance of the hearing, such as motions
made or ruled on, evidence such as testimo-
efforts

ny taken, and settlement

undertaken.?3

Typically, a judge dictates the minutes
from the bench during short breaks in the
course of the hearing itself. The judge’s min-
utes establish facts of the case and frame the
case going forward. Judges often paraphrase
or re-phrase in their own words what wit-
nesses actually said, however, rendering such
minutes interpretations of facts rather than
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plain facts. Counsel must therefore pay great
attention to the dictation of the minutes and
can request on the spot that certain informa-
tion be included or certain interpretations be
omitted. The court, however, retains broad
discretion as to what to include and how to
phrase things. Counsel also has the opportu-
nity to move for correction ex post and thus
typically carefully combs through the written
minutes after their receipt to ensure that

everything important to the case is correctly
recorded. 24

8. German Case Law Persuasive, Not
Precedential

In North Carolina and common law
jurisdictions more broadly, case law is law,
and holdings often bind courts and parties
well beyond those in any particular case.

In Germany, case law plays a lesser role.
Here, the focus is squarely on the codified
law laid out in statutes. Case law is used to
interpret code sections, especially those deal-
ing with relatively broad concepts, such as
tortious conduct in violation of public policy
or good faith and fair dealing in contracts.??
Generally, however, such case law may be
persuasive to, but is not binding on, other
courts.2® The one big exception: Germany’s
Federal Constitutional Court. Its rulings
expressly have the force of law.2”

9. In Germany, the Loser Pays (within
Limits)

In North Carolina and elsewhere in the
US, litigants generally must pay their own
legal bills, regardless of whether they win or
lose. The burden of the so-called American
rule is ameliorated by mechanisms like con-
tingency fees, burdening parties with their
attorneys fees only if they succeed.

In Germany, by contrast, the loser gener-
ally must foot the bill for the winners™ costs
and fees (with some exceptions, such as
employment law cases).?8 Further, contin-
gency fees are generally prohibited.??
Notably, though, the fees the loser must pay
are codified in a statutory fee schedule gener-
ally based on the amount in controversy and
capped at—by US standards—relatively low
levels.30 In cases where, for example, a party
has entered into an engagement agreement
for specialized counsel at a higher, hourly
rate, everything that exceeds the statutory
cap does not get reimbursed by the loser, but
instead must be carried by the party who
entered into the agreement.

10. German Notion of “Open Courts” Not
So Open

North Carolina lawyers have the good for-
tune of publicly accessible state and federal
court files as well as hearings not only open to
the public, but often also widely available
through recordings and transcripts.

German lawyers (and citizens), by con-
trast, may attend most hearings, many of
which are open to the public.3! But that is
essentially stops.
Recordings are forbidden, verbatim tran-

where  “openness”
scripts are virtually never produced, and court
files are, as a general rule, not available for
public inspection.3? m

Sarah Lindemann Biithe, JD (Stanford),
LLM. (Munich), is a member of the North
Carolina Bar living in Munich, Germany. Dr.
Henning H. Krauss, LLM. (Duke), is a
German lawyer and member of the Munich Bar
specializing in complex litigation and also living
in Munich, Germany.

Endnotes
. See generally German Judges Act §§ 9, 10.
2. German Federal Constitutional Court Act §§ 4, 6, 7.

3. See, e.g., Hasso Suliak, Unabhiingig und doch auf Linie,
Legal Tribune Online, bitly/39Y1tQM/ (last visited
October 2, 2019).

4. Heinrich Wefing, ,,Erwa zu politisch?, in: DIE ZEIT,
November 14, 2018, Nr. 47/2018, bit.ly/2NeCcI1
(last visited October 2, 2019).

German Code of Civil Procedure §§ 348, 348a.
6. German Code of Civil Procedure § 309.

7. German Code of Civil Procedure §§ 136, 139, 272,
273.

8. Cf German Code of Civil Procedure § 331(2) (requir-
ing judges to test the sufficiency of the complaint even
in the default judgment context).

9. See, e.g., German Code of Civil Procedure § 214, 273,
274.

10. German Code of Civil Procedure § 136.

11. German Code of Civil Procedure § 144.

12. German Code of Civil Procedure § 144.

13. German Code of Civil Procedure § 139.

14. German Code of Civil Procedure § 278.

15. German Code of Civil Procedure § 313.

16. German Code of Civil Procedure § 142.

17. German Act Against Restraints on Competition §

33g.
18. German Code of Civil Procedure §§ 348, 348a.

19. Rechisstandort Deutschland im Wettbewerb: Impulse fiir
Justiz und Schiedsgerichtsbarkeir (Beck 2017), pp. 195-
205.

20. German Code of Civil Procedure § 286.
21. German Code of Civil Procedure § 159.
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The Middle Finger: Disrespect to

a Law Enforcement Officer

By CHARLES A. JONES

hen I was a Marine

Corps judge advo-

cate, [ was first and

foremost a Marine

Corps  commis-
sioned officer, and as such Article 89 of the
Uniform Code of Military Justice (UCMJ)
protected me as it does any commissioned
officer from disrespectful actions or words
from subordinates.

Article 89 reads as follows: “Any person
subject to this chapter who behaves with dis-
respect toward his superior commissioned
officer shall be punished as a court-martial
may direct.”!

Similarly, Article 91 of the UCM] pro-
tects marine warrant officers and certain
enlisted marines (noncommissioned officers)
from disrespect; it provides punishment for
anyone who “treats with contempt or is dis-
respectful in language or deportment toward
a warrant officer, noncommissioned officer,
or petty officer while that officer is in the exe-
cution of his office....”

Additional protection from disrespect can
be found in Article 117 of the UCM]J, which
prohibits one service member from using
provoking or reproachful words or gestures
towards another service member.

The question of disrespect toward civilian
law enforcement officers arose recently
because 1 write, on a volunteer basis, the
newsletter for the Guilford County Sheriff’s
Office, and I recently included in the
newsletter a case about a defendant who
made the middle finger gesture to a North
Carolina state trooper, which drew my atten-
tion as an action of someone exhibiting very
poor judgment. The case made me wonder if
a North Carolina Law Enforcement Officer
(LEO) enjoyed legal protection from disre-

spectful conduct from a member of the pub-
lic in a manner similar to the protections
Articles 89, 91, and 117 of the UCM] afford-

ed certain military members. The case involv-

ing the trooper and the middle finger gesture,
which was from the North Carolina Court of
Appeals NCCOA), led me to some answers.

The LEO: Disrespect by Action—the
Middle Finger Gesture

The NCCOA issued an opinion on the
subject filed August 6, 2019: North Carolina
v. Ellis. The case held that a North Carolina
State Trooper had a reasonable suspicion to
stop a vehicle from which the defendant had
made the middle finger gesture. The
NCCOA decided the case without deciding
whether the extension of the middle finger
was a crime. The reasonable suspicion was
that a crime was impending; disorderly con-
duct, in violation of Section 14-288.4(a) (2)
of the North Carolina General Statutes,
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which outlaws gestures likely to provoke vio-
lent retaliation and thus create a breach of
the peace.

For reasons unexplained, on August 14,
2019, the clerk of the NCCOA signed a let-
ter withdrawing the opinion, but the case
remained assigned to the same panel that
issued the opinion filed August 6.

The NCCOA issued its “new” ruling in
the case in an opinion filed August 20, 2019;
footnote one of this case indicates that it
replaces the case that was filed August 6,
2019, and was withdrawn by order of the
NCCOA on August 13, 2019, the with-
drawal that was the subject of the clerk’s let-
ter of August 14 withdrawing the first E//is
opinion.

In the second El/is opinion, the NCCOA
began by noting that the key issue in the case
was whether the trooper’s stop was valid: was
it based on a reasonable suspicion that a
crime had been or was about to be commit-
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ted? The issue was not the legality of aiming
a middle finger at the trooper.

The trooper testified that he was standing
on the side of the road assisting another driver
when a vehicle drove by him with the defen-
dant in the passenger’s seat. The trooper at first
noticed the defendant waiving his arm outside
the window in a distracting manner. When
the car was approximately 100 yards from the
trooper (who must have had excellent eye-
sight), the arm gesture changed to that of
pumping with the middle finger extended.
The trooper was uncertain if the finger was
pointed at him or at another person.

The trooper pursued and stopped the
vehicle. The defendant initially refused to
identify himself, which was a violation of the
law: RDO, which is “shorthand” for resist-
ing, delaying, or obstructing a law enforce-
ment officer in the execution of his duties, a
violation of Section 14-223 of the North
Carolina General Statutes. The defendant
finally identified himself and admitted that
the object of his extended middle finger was
the trooper.

The NCCOA noted that the extension of
the middle finger, by itself and without
more, at a law enforcement officer was an
expression of free speech, and thus not a vio-
lation of a law. In fact, the second E/fis opin-
ion devoted its third footnote to listing cases
holding to that effect. The reasoning is that
LEOs are expected to be trained profession-
als and as such are expected to tolerate disre-
spectful gestures more so than the average
citizen.

The NCCOA, however, distinguished the
cases in the footnote from the case at hand by
observing that the trooper did not know the
object of the defendants finger: the trooper or
a member of the public. An objectively rea-
sonable LEO could have concluded that the
finger was directed at a member of the pub-
lic—specifically, at another motorist—and
would cause a disturbance in the form of a
breach of the peace (possibly “road rage”),
and thus disorderly conduct that violated the
law. Accordingly, the trooper had a reasonable
suspicion for stopping the vehicle, so the
defendant’s conviction for RDO committed
during that stop (the failure to identify him-
self to the trooper) could stand.

In finding a reasonable suspicion, the
NCCOA recited the usual comments about
reasonable suspicion. It is a belief stronger
than a mere hunch, but less than probable
cause, that a crime has been or is about to be
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committed. It is an objective and particular-
ized basis the LEO can articulate concerning
potential or realized criminal activity.

The State had argued in the alternative
that the “community caretaking” exception
to the Fourth Amendment justified the stop.
That exception permits a LEO to stop a
vehicle if the driver appears to need aid or to
be in distress; it also allows a stop if a public
safety matter is apparent. The classic example
is stopping a vehicle that has hit an animal in
the road. The NCCOA disagreed with the
State’s argument that the community care-
taking exception applied; it did so with a
classic summary of the case in its footnote
five: “There is no basis to believe that the
middle finger gesture is a sign of distress in

Stanly County.”

The LEO: Verbal Disrespect—“MF”
Shouted from a Vehicle

The subject of the Ellis case was disrespect
by action—the extension of the middle fin-
ger. What about verbal disrespect?

The law governing disrespect by words
differs from the law governing disrespect by
action.

The seminal North Carolina case about
verbal abuse seems to be 7 re V.C.R2 In this
case, a juvenile (V.C.R.) spoke an obscenity
(“What the f--k, man?”) loudly toward a
LEO on a public street. While the yelling of
obscenities in public may be speech protect-
ed by the First Amendment, that characteri-
zation of the speech did not preclude a judi-
cial determination that the LEO had a rea-
sonable suspicion to detain the juvenile since
such conduct could lead to a breach of the
peace, in violation of Section 14-288.4(a) (2)
of the North Carolina General Statutes. One
of the trial court’s conclusions of law was that
the language “certainly exceed[ed] the
bounds of social toleration.”

Another of the trial court’s conclusions of
law was that the status of the object of the
language, a LEO, was irrelevant: abusive lan-
guage directed at a LEO constituted an
offense notwithstanding the status of the
object of the language. The NCCOA agreed,
noting that while obscenity may be protected
speech, an officer may approach the defen-
dant who utters it since the obscenity may
lead to a breach of the peace.

But a LEO merely hearing an obscenity
shouted in or from a passing vehicle does not
give the LEO a reasonable suspicion to stop
the vehicle when in the circumstances the

LEO cannot determine if the obscenity is
directed at him or her, and he or she cannot
assume it is so directed. The case here is
North Carolina v. Brown, a NCCOA opinion
filed on April 16, 2019.

In Brown, a deputy was standing outside
his patrol car at approximately 2:30 AM
when he saw a car drive by him. He heard
yelling and “motherf--ker” coming from the
car. The deputy, concerned that an alterca-
tion may be occurring inside the car, stopped
it and cited the driver for driving while
impaired. The NCCOA disagreed with the
trial judge, who held that the LEO had a rea-
sonable suspicion, solely based on the word
he heard coming from the car, to stop it. The
trial judge also held that the “community
caretaking” exception to the probable cause
and warrant requirements of the Fourth
Amendment justified the stop.

But the problem was that the sole basis
for the stop was an “undifferentiated” utter-
ing of “ motherf--ker.” The NCCOA noted
that the LEO did not know if the driver or a
passenger said it. The LEO did not know the
object of the word, so he did not know if it
was him (the LEO) or someone else. In fact,
it could have indicated that people inside the
car were fighting or that someone said the
word in a conversation on a mobile tele-
phone.

In short, the mere yelling of profanity
inside a vehicle, which was the sole basis for
the stop, did not establish a reasonable suspi-
cion supporting the stop under any basis,
including the community caretaking doc-
trine, which the NCCOA held did not apply
in this circumstance.

Thus, North Carolina courts will not tol-
erate disrespectful remarks aimed at a LEO
in public.

Obscenity: Irreconcilable Differences

But holding that obscenities shouted at a
LEQO is actionable is difficult to reconcile
with the rationale in the middle finger case.
If a LEO is presumed to be a professional
capable of “withstanding” a middle finger
gesture, one would think that a LEO would
likewise be capable of “withstanding”
obscenities directed at him or her in public.
Justifying a distinction between the two
instances of disrespect is difficule: “f--k you”
as expressed by waving the middle finger at
a LEO (disrespect by action or actions) and
“f--k you” as said to a LEO (disrespect by
word or words). The former is not action-
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able; the latter is. And while a LEO may
stop a car when he is uncertain as to the
object of the middle finger, he may not stop
a car when he is uncertain as to the object of
a shouted obscenity.

Summary: Military Versus Civilian Worlds
and Gestures Versus Verbal Abuse

No sane member of the military would
extend his or her middle finger (or make any
other disrespectful gesture) at a superior offi-
cer or enlisted member. No sane member of
the military would utter disrespectful words
to a superior officer or enlisted member. And
no sane member of the military would use
provoking words or gestures toward a superi-
or officer or enlisted member.

The middle finger gesture and disrespect-
ful words directed toward a superior in the
military as well as provoking words and ges-
tures directed toward a superior would never
pass muster as “freedom of speech” in the mil-
itary world, while they might be so catego-
rized in the civilian world. The military and
civilian courts have long held that the free-
dom of expression by a military member in
uniform may be restricted, restrictions that
would never be acceptable if placed on civil-
ians. The United States Supreme Court has
recognized the essential differences in military
and civilian societies, observing that the mili-
tary is a specialized society separate from civil-
ian society with rules different from those in
the civilian world. The business of the mili-
tary is to fight wars, and in that context disci-
pline and duty are paramount and may over-
ride the individual rights of military mem-

bers. No question can be left open concern-
ing the right of the officer to command and
the duty of the subordinate to obey. In this
context, the status of the officer must be pro-
tected from disrespectful words and actions.?

For example, the requirement for good
order and discipline in the military environ-
ment forbids disrespectful conduct, by words
or by actions, toward a superior while that
very same conduct would be permitted in
the civilian environment. Thus a civilian can
give his or her boss the middle finger gesture
or tell his or her boss to “go to hell” without
legal sanction, assuming the gesture or words
do not lead to a breach of the peace. The
sanction against the employee would likely
be demotion or loss of employment.

So while the middle finger gesture aimed
at a military superior could result in discipli-
nary action under the UCMJ4, the outcome
is different for the gesture aimed at a LEO.
To reiterate, LEOs are expected to be trained
professionals and as such are expected to tol-
erate disrespectful gestures more so than the
average citizen. That disrespect includes
being the object of an extended middle fin-
ger.

But the LEO may arrest a citizen who
shouts obscenities at him or her in public,
with the basis of such arrest not being to
punish the speech but to thwart a breach of
the peace, which falls under the rubric of
“disorderly conduct” in the North Carolina
General Statues. m

Charles A. Jones served as a judge advocate
(military lawyer) in the Marine Corps and
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Marine Corps Reserve for a combination of 30
years and retired in 2011 as a colonel in the
Marine Corps Reserve.

Endnotes

1. The Uniform Code of Military Justice, the “UCMY],” is
Chapter 47 of Title 10, U.S. Code.

2. Inre V.C.R, 227 N.C. App. 80, 742 S.E.2d 566 (2013).
While the NCCOA upheld the basis for approaching
and detaining the juvenile—her behavior—the
NCCOA found that the officers seizure of marijuana
from her was improper because probable cause was lack-
ing; the search of the juvenile was not pursuant to arrest;
and a frisk was inappropriate. The VC.R. case cited
another NCCOA case in which the NCCOA upheld a
conviction of a woman for using “profane, racist, and
vulgar epithets” at LEOs and “remonstrated in a loud
and boisterous manner” against another person’s arrest,
all in violation of the disorderly conduct statute, con-
duct likely to cause a breach of the peace. State v
MecLoud, 26 N.C. App. 297, 215 S.E.2d 872 (1975).

3. A seminal case, if not the seminal case, outlining the dif-
ferences in military and civilian societies is Parker v.
Levy, 417 U.S. 733, 94 S.Ct. 2547 (1974). Although
the case did not involve Articles 89, 91, or 117, the prin-
ciples the Court recited concerning restrictions on the
rights of military members apply equally to those
Articles.

4. The forum for adjudicating a charge of disrespect or
provoking words and gestures under the UCM]J can be
nonjudicial or judicial. Article 15 of the UCM] author-
izes nonjudicial punishment, which is administrative
punishment and does not involve judicial forums
(courts-martial). The judicial forums are the summary
court-martial (least severe punishment, UCM]J Article
20); the special court-martial (intermediate severity of
punishment, UCM] Article 19); and the general court-
martial (greatest severity of punishment, UCM] Article
18). The one charge of disrespect I prosecuted in the
military was heard at a navy special court-martial and
involved a US Navy Sailor throwing her headgear
down in disgust or defiance in front of her command-
ing officer.
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Five Lessons Learned from
#31daysofprobono

SYLVIA NOVINSKY

ach  October,  the

American Bar Association

hosts  the  National

Celebration of Pro Bono,

a nationwide opportunity

to honor the good work
being done by attorney pro bono volunteers.
October 2019 saw the tenth anniversary of
the celebration, with more than 1,400 volun-
teer, training, and recognition events held
across the country—35 of those from North
Carolina.

Not all celebration took place through
events, however. Niya Fonville, associate
director of the Career Center of the Norman
Adrian Wiggins School of Law at Campbell
University, took to Twitter and Facebook to
share her #31daysofprobono challenge, a res-
olution to participate in at least one pro bono
legal service project every day during the
month of October. Each day brought a new
post from Niya, announcing her participa-
tion in pro bono projects with a variety of
partner organizations, encouraging her lawyer
friends to do the same, and including a fun
meme or two along the way.

After a month full of daily pro bono legal
service, Niya knows from experience how an
attorney can make pro bono a regular part of
practice. These five lessons in particular can
help any lawyer to volunteer more frequently.

1. Find the Fun. One of the reasons that
Niya began her #31daysofprobono challenge
was to make a game out of providing pro bono
in honor of the National Celebration of Pro
Bono. This concept quickly extended to
answering legal questions through the North
Carolina Bar Foundations Free Legal
Answers platform. Waiting between sessions
at a conference, waiting for a program to
start, or waiting for her flight at the airport—
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each became an opportunity for Niya to
review questions that real North Carolinians
who are unable to afford legal counsel needed
answered, to claim an issue on which she was
competent to advise, and to provide help—
right from her phone!

2. Don’t Be Afraid of Small Steps. Not
every pro bono engagement needs to involve
full representation. For example, through
Legal Aid of North Carolina’s Lawyer on the
Line Project, Niya supervised a North
Carolina Bar Association Paralegal Division
member to provide legal information to
clients in need. Since she was not taking the
case herself, supervising a paralegal in deliver-
ing legal information did not feel like as
much of a commitment as direct representa-
tion might. Additionally, she could set her
own availability, and resources, guides, and
attorney mentors were available to her if she
were to need them.

3. You Know More than You Think. One
of the most intimidating parts of engaging in
a new pro bono project is the fear of a new
legal topic. After developing expertise in a
given area of law, not having that expertise in
another can feel like a lack of competence
when asked to answer questions outside of
that comfort zone. When Niya signed up to
supervise law students from the University of
North Carolina School of Law through their
Juvenile Parole Project with North Carolina
Prisoner Legal Services, she felt that nervous-
ness firsthand. As a former Legal Aid attor-
ney, Niya is intimately familiar with a num-
ber of civil legal issues, but criminal law falls
outside of her wheelhouse. Nevertheless, her
work with a client who had been sentenced to
life without parole when he was 16—27 years
ago—became one of her most meaningful
pro bono experiences of her month-long chal-

R

Niya Fonville advising clients at a Wake
County Bar Association Ask a Lawyer event.

lenge.

Niya reflects: “Remember that no one
starts as an expert; we weren't always afraid of
exploring new areas of law. I have found suc-
cess in my legal career because of the tools
and skills I have that enable me to learn some-
thing new.” As she and her supervised law
students prepared her client for a Hayden
Hearing, where an individual sentenced as a
juvenile is entitled to “a meaningful opportu-
nity to obtain release” before the Parole
Commission, Niya found the process of
training in and exploring an area of law about
which she previously had zero knowledge
exciting. Further, it gave her an opportunity
to see that, while lawyering looks different
from client to client and case to case, her role
in helping a client tell their story remains a
common thread.

4. Consider Pro Bono as Self Care.
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Sometimes, becoming enmeshed in day-to-
day work can leave an attorney feeling
stressed and on the way to burnout. However,
by making a difference in someone else’s life,
it can help to put your own problems into
perspective. According to Niya, “Helping
others through pro bono is a way to find relief
and rejuvenation by doing some good—after
volunteering, the world isnt as difficult as it
may have seemed a few moments ago.”

This sentiment was especially evident in a
short client call Niya held during the month.
She spoke with a woman whose daughter was
injured in the 9/11 attacks and eventually
passed away three years ago. Because of her
grief, the client was unable to focus on what
practical steps she should take in response to
a legal issue. During that phone conversation,
Niya gave the woman vital legal assistance—
helping the client understand her legal rights,
making a written game plan for how to
respond, and setting priorities during differ-
ent stages of litigation—but she also embod-
ied her role as “counselor at law.” Niya shares,
“I only gave an hour out of my day, but that
hour was invaluable to her—the person who

got off the telephone was different than the
person that initially answered, making our
conversation worth it.”

5. Just Begin! One of the most difficult
things about getting involved in pro bono legal
service is knowing how to get started. If an
attorney is struggling with how to begin,
Niya’s advice is to ask, “How can I serve my
community?” She continues, “Pro bono is
more than just giving away a legal service for
free. It is about access, about looking at who
does not have access to our courts, and con-
sidering how I, despite the issues that I think
exist, can help bridge that gap.” By making
pro bono more personal, it can help in identi-
fying the gaps that need bridging.

If finding a community’s needs seems dif-
ficult, consider broadening the understand-
ing of community beyond friends, family, or
immediate geography. For example, letting
the staff of a house of worship or child’s
school know that an attorney is available as a
resource for families in need can be a way to
help neighbors who would otherwise have to
go it alone. For Niya, an avid reader and book
lover, she feels the library is a source of com-

munity for her, making the Wake County Bar
Association’s Ask a Lawyer pro bono initiative
in partnership with Wake County Public
Libraries and the North Carolina Pro Bono
Resource Center a natural fit. Through this
program, Niya is able to be surrounded by
books while also using her legal skills—how
to spot issues, ask probing questions, and
access additional legal information—to help a
client in a limited-scope consultation.

During her #31daysofprobono, Niya
relied on these lessons to provide pro bono
every day of the month. While not every
attorney can take on a daily pro bono chal-
lenge, every attorney can challenge them-
selves in some way to increase their support
for access to justice for all, an ideal central to
the oath attorneys take to join this noble pro-
fession. Just begin!

For more information about the projects
described in this article, or to find other avail-
able pro bono opportunities to volunteer, visit
ncprobono.org/volunteer. m

Sylvia Novinsky is the director of the North

Carolina Pro Bono Resource Center.

President’s Message (cont.)

lawyers around the state have publicly
stepped up and helped bridge the gap with
thousands of hours of pro bono work. The
amount of pro bono work done not only for
individuals and small businesses, but also for
civic and charitable organizations, is huge and
growing. Many members of our bar have
taken on this issue with great enthusiasm. In
Wake County, in addition to giving substan-
tial amounts of their time and talents freely,
the local bar is now raising over $100,000 a
year of direct financial support for Legal Aid.
Thats just one example of how our profession
is improving to meet the needs of the public,
and there are more.

Lawyers have also recognized that the
public and our profession benefit when our
ranks and the ranks of those who oversee us
resemble those we serve. We have become
more conscious of the value of having differ-
ent points of view in delivering legal services
and in improving our system. One size
doesn’t always fit all well. While some demo-
graphics of our legal profession have become
more representative, others have lagged, and
some may have declined. Our lawyer popula-

tion has become increasingly more urban and
concentrated geographically in our cities, and
we must be careful that doesn’t limit our per-
spective. With over 46% of our resident
lawyers living in Wake and Mecklenburg
Counties, we must be mindful of needs and
concerns of all practitioners and prospective
clients in both rural and urban North
Carolina. Our bar organizations have realized
this and have intentionally sought to broaden
involvement from a wider range of sources,
and from this we have benefitted.

We are indeed fortunate to live and prac-
tice in North Carolina, where there are grow-
ing opportunities. Our cultural and economic
climates have attracted business and been a
boost for many, including lawyers. In state
government, the four leaders of our legislative,
and
Representative Moore, Senator Berger, Chief

judicial, executive  branches—
Justice Beasley, and Governor Cooper—are all
North Carolina lawyers from different parts of
the state who have practiced here for years.
Their varied perspectives have all been shaped
by their education and experiences, and those
perspectives can be beneficial as we refine our
regulatory framework. These leaders are

uniquely qualified and positioned to aid us in
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our task. Governance of the bar must be
dynamic to be effective in protecting the pub-
lic during changing times. The tools and
methods we use must keep pace with changes
in society. We should be proud that North
Carolina enjoys a national reputation for
being a leader in transparency in the bar regu-
latory process. Even though some of our high
profile disciplinary actions have been painful
for lawyers to watch, we have conducted those
proceedings with the fairness, dignity, and
openness that has helped maintain public
confidence in our profession.

With all this being said, the responsibility
to ensure that the future continues to be
bright, both for the consumers and providers
of legal services, lies with us. We must hold
on to some valuable time-tested ideals and be
responsive to the changing requirements and
expectations of those needing legal services.
If we do, the next generation of lawyers may
believe they too have been part of the golden
age of practicing law. We must ensure that
the public will feel it has been golden for

them as well. m

C. Colon Willoughby is a partner with the
Raleigh firm McGuire Wood.

19



THE DISCIPLINARY DEPARTMENT

Grievance Committee and DHC Actions

NOTE: More than 29,000 people are licensed
to practice law in North Carolina. Some share
the same or similar names. All discipline reports
may be checked on the State Bars website at
ncbar.gov/dhcorders.

Disbarments

Mark L. Bibbs of Raleigh surrendered his
license and was disbarred by the Wake
County Superior Court. On January 23,
Bibbs pled guilty to four counts of lobbying
without registration, one count of obstruc-
tion of justice, and one count of criminal
contempt, all misdemeanors.

Lisa Blalock of Laurinburg surrendered
her license and was disbarred by the State Bar
Council on January 24. She admitted that she
misappropriated entrusted funds totaling at
least $11,892.90.

Suspensions & Stayed Suspensions

Mark L. Bibbs of Raleigh did not prepare
accurate quarterly trust account reconcilia-
tions and did not maintain proper client
ledgers for at least four years. The
Disciplinary Hearing Commission suspend-
ed him for 18 months. The suspension was
stayed for three years upon numerous condi-
tions. After the order of discipline was
entered, Bibbs was disbarred by the Wake
County Superior Court for unrelated mis-
conduct. See entry above.

Frank W. Erwin of Jacksonville had
improper communication with an unrepre-
sented party, did not disclose his representa-
tion of an interested party, made false state-
ments to the Grievance Committee, and filed
false documents with the court. He was sus-
pended by the DHC for 18 months.

Karen C. Wkight of Charlotte neglected
many estate matters for many years, paid legal
fees to her firm without obtaining required
court approval, did not accurately report fees
she paid to her firm, did not file required
accounts, did not timely close estates, and
violated multiple trust account rules. She was
suspended by the DHC for five years. After

serving two years of active suspension, Wright
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Wire Fraud Alert

In 2015, the State Bar began receiving re-
ports of criminals hacking into the email
accounts of lawyers and real estate brokers
to alter wiring instructions, thereby stealing
disbursements from real estate and other
transactions. The State Bar has written and
spoken extensively about this danger in its
Journal, on social media, and in continuing
legal education programs. Lawyers Mutual
Insurance Company and title insurance
companies have broadcast warnings and
educational information about these scams.
The Grievance Committee opened numer-
ous grievance files to investigate allegations
that respondent lawyers did not take ap-
propriate precautions to protect entrusted
funds. Initially, the committee issued dis-
missals accompanied by letters of warning,
emphasizing to respondent lawyers their
professional obligation to protect entrusted
funds. After extensive education, members
of the State Bar should now be fully aware
of the danger posed by these fraudulent
schemes. Accordingly; at its July 2019 meet-
ing, for the first time, the Grievance Com-
mittee issued permanent discipline to three
lawyers who did not adequately protect en-

trusted funds from email scams. The com-
mittee issued one admonition, which is
private discipline, and two reprimands,
which are public discipline. At its October
2019 meeting, the committee issued one
reprimand and three admonitions. At its
January 2020 meeting, the committee re-
ferred one lawyer to the Disciplinary Hear-
ing Commission for trial and dismissed
one file with a letter of caution. When
lawyers participate in transactions in which
entrusted funds are to be wired, they must
proceed with caution, explain the dangers
to their clients, and verify any purported
changes in wiring instructions. Please con-
tact the State Bar with any questions. The
following links contain important infor-
mation about handling entrusted funds in
light of these dangers:

bit.ly/WireFraud1
bit.ly/WireFraud2
bit.ly/WireFraud3
bit.ly/WireFraud4

bit.ly/WireFraud5

may apply for a stay of the balance upon
demonstrating compliance with numerous
conditions.

Completed Motions to Show Cause

In April 2018, the DHC suspended
Philip S. Adkins for two years for numerous
violations of the Rules of Professional
Conduct governing trust accounts. The sus-
pension was stayed for two years. In response
to the State Bar’s motion to lift the stay and
activate the suspension, Adkins brought his
conduct into compliance with the condi-
tions. By consent of the parties, the DHC
extended the stay an additional 18 months.

In August 2019, the Wake County
Superior Court enjoined Douglas P. Connor
of Mount Olive from handling entrusted
funds and from serving in any fiduciary capac-
ity. Connor did not resign as trustee of a testa-
mentary trust when the injunction was
entered. The court ordered Connor to show
cause why he should not be held in civil con-
tempt. After hearing, the court found that
Connor’s lack of compliance was not willful
and directed him to resign from the trusteeship
within ten days of entry of the court’s order.

Petitions for Reinstatement
In September 2018, the DHC suspended
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Frederick Owens of Wilmington because he
charged and/or collected an illegal or clearly
excessive fee, violated multiple trust account
rules, did not properly supervise his non-
lawyer assistant, and did not respond to the
Grievance Committee. After serving 30 days
active suspension, the order of discipline
allowed Owens to seek a stay of the balance
upon demonstrating compliance with
numerous conditions. In December 2019,
the DHC denied his petition for a stay.

Completed Grievance Noncompliance
Actions before the DHC

Upon the State Bar’s motion, the chair of
the DHC ordered Richard C. Poole of
Greenville to show cause why his law license
should not be suspended pursuant to 27
N.C. Admin. Code 1B § .0135 for failure to
provide information and trust account
records to the Grievance Committee. Poole
did not respond to the show cause order. He
was suspended by the DHC and will not be
eligible for reinstatement until he provides
the requested information and records.

Interim Suspensions

The chair of the DHC entered an order
of interim suspension of the law license of
Charlotte lawyer Parker Russell Himes.
Himes was convicted of numerous drug
offenses and was sentenced to 24 months of
supervised probation.

The chair of the DHC entered an order
of interim suspension of the law license of
John V. Ivsan. Ivsan pled guilty to one count
of conspiracy to defraud the Internal
Revenue Service, in violation of 18 U.S.C. §
371, and one count of tax evasion, in viola-
ton of 26 U.S.C. § 7201. He is currently
incarcerated.

Reprimands

Joseph “Lee” Levinson of Raleigh did not
promptly refund unearned fees as he agreed
to do in fee dispute mediation and filed a
frivolous counterclaim to the client’s result-
ing complaint in small claims court. He was
reprimanded by the Grievance Committee.

Darren Day of Greenville was repri-
manded by the Grievance Committee
because he did not notify his client that he
would not appeal suspension of his driver’s
license until the deadline for appeal had
passed.

Edward Seltzer of Charlotte was repri-
manded by the Grievance Committee after a

federal court chastised him for failing to
attend scheduled hearings.

Shawntae R. Crews of Charlotte was rep-
rimanded by the Grievance Committee. She
did not promptly deposit entrusted funds
into an attorney trust account, disbursed
conditionally delivered settlement funds to
her client when her client was not then enti-
tled to the funds, and engaged in dishonest
conduct by deliberately failing to abide by
the conditions under which she received the
funds.

Nathan M. Garren of Creedmoor was
reprimanded by the Grievance Committee.
In a 2017 real estate closing, Garren and his
staff followed wiring instructions emailed to
his office rather than following the wiring
instructions provided by the intended recip-
ient. As a result, his office wired entrusted
funds to a fraudster. In 2019, Garren and his
staff again failed to verify the authenticity of
an email purporting to change wiring
instructions and again wired entrusted funds
to a fraudster.

Transfers to Disability Inactive Status

Jason D. Hegg, formerly of Jacksonville
and currently living in Minnesota, was trans-
ferred to disability inactive status by the chair
of the Grievance Committee.

Notice of Intent to Seek
Reinstatement

In the Matter of Theodore G. Hale

Notice is hereby given that Theodore G.
Hale of Wilmington intends to file a petition
for reinstatement before the Disciplinary
Hearing Commission of the North Carolina
State Bar. Hale executed an affidavit of ten-
der of surrender of license on October 13,
2004, and he filed said affidavit in the offices
of the State Bar on October 14, 2004. Based
on the affidavit, the chair found that Hale
had misappropriated money from his former
law partner, charged and collected money
from the parents of a criminal defendant
whom he was appointed to represent with-
out telling them that he was obligated to rep-
resent their son at state expense due to the
court appointment, and represented a
woman in a divorce/equitable distribution
case and collected and converted to his own
use the proceeds of an annuity contract in
the amount of $15,287.09, most of which
belonged to her. An Order of Disbarment
was issued against Hale on October 14,
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2004, and was effective immediately.

In the Matter of Michael King

Notice is hereby given that Michael King
of Salisbury intends to file a petition for rein-
statement before the Disciplinary Hearing
Commission of the North Carolina State
Bar. King surrendered his license and was
disbarred by the Disciplinary Hearing
Commission of the North Carolina State Bar
by Order dated October 3, 2005. Kings dis-
barment was the result of a hearing before
the Disciplinary Hearing Commission where
he was found to have engaged in conduct
involving dishonesty, fraud, misrepresenta-
tion, or deceit.

Individuals who wish to note their con-
currence with or opposition to these peti-
tions for reinstatement should file written
notice with the secretary of the North
Carolina State Bar, PO Box 25908, Raleigh,
NC, 27611, before May 1, 2020 (60 days
after publication). m

21



LEGAL ETHICS

20 Ethics (and Professionalism) Tips for 2020

By CARMEN BANNON AND BRIAN OTEN

A new year brings new opportunity to eval-
uate your practice and participation in the
profession. In looking to 2020, we came up
with 20 tips for meeting or exceeding ethics
and professionalism standards:

1. Freshen Up Your Fee Agreement

How long has it been since you reviewed
your fee agreement (and we mean really re-
viewed your fee agreement)? Although Rule
1.5 only requires contingent fee agreements
be in writing, it is our humble opinion that,
when possible, lawyers should reduce their fee
agreements to writing. This benefits not just
the client in understanding the scope and fee
structure of the representation, but also the
lawyer if/when a dispute arises (particularly if
that dispute makes its way to the State Bar).
That being said, if you use a written fee agree-
ment, make sure that its language clearly and
completely describes the fees charged and the
services provided. Also be sure to use the cor-
rect language in describing your fees, and re-
move the word “nonrefundable” from the
agreement (see 2008 FEO 10 for guidance).
Putting the time in now to update your agree-
ment could save you a headache—or a griev-
ance—later in the year.

2. Get Involved!

Respectfully, we disagree—you can make
time, and you have a lot to offer! Make 2020
the year that you step up to serve in your local
bar, participate in a pro bono project, or other-
wise serve alongside your fellow lawyers and
fellow citizens. Contrary to popular opinion,
lawyers have an incredible skill set to offer for
the public good. Furthermore, working with
and getting to know your fellow lawyers out-
side of the adversarial process tends to make
those inevitable moments of disagreement
smoother and more professional, which ben-
efits the administration of justice for both the
court system and the parties involved. In 2020,
step up, and step out—you'll be glad you did.

3. Protect Digital Data

Like it or not, we live in a digital world,
and that includes our law practices. The power
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to access and share client information is literally
at your fingertips through the device in your
pocket (or perhaps the device you're currently
using to read this article). But as Uncle Ben
told a young Peter Parker who was discovering
his newly acquired superhuman capabilities,
“With great power comes great responsibility.”

A digital practice can be an effective and
convenient thing, but if lawyers are going to
use and rely upon technology, we must do so
in accordance with our responsibilities to our
clients. Lawyers have a duty to protect confi-
dential client information by making “reason-
able efforts to prevent the inadvertent or unau-
thorized disclosure of, or unauthorized access
to, information relating to the representation
of a client.” Rule 1.6(c). Among the factors
considered in determining the reasonableness
of a lawyer’s efforts are: the sensitivity of the
information, the cost of employing additional
safeguards, the difficulty in employing the safe-
guards, how additional safeguards may inter-
fere with the lawyer’s ability to represent clients,
and—perhaps most importantly—the risk as-
sociated with failing to employ additional safe-
guards to protect client information. See Rule
1.6 cmt. 19. What constitutes “reasonable ef-
forts” for protecting digital client data is con-
stantly evolving—what was “reasonable” ten
years ago may very well be considered unrea-
sonable today. Take, for example, public wi-fi
access: Setting up in a local coffee house or in
the airport prior to a flight to do some work
on your cases using a free public wi-fi network
was a normal thing in 2010. Today, consider-
ing our significantly expanded knowledge and
experience with the dangers associated with
public wi-fi, the lawyer who connects her work
computer— containing all of her client files,
past or present—to that public network with-
out additional safeguards is arguably not mak-
ing “reasonable efforts” to protect against in-
advertent or unauthorized access to client data.
Take some time in 2020 to review not just the
safeguards you have in place to protect client
data on mobile devices, but every way in which

you handle confidential digital data, from dig-
ital storage, to password integrity, to how such
information is accessed.

4. Help a New Lawyer

Once upon a time, you were a new lawyer.
Whether that “once upon a time” was one
year ago or over 30 years ago doesn't matter.
What matters is that, no matter how long
you've been practicing, you know more today
than you did when you first received that won-
derful letter from the Board of Law Examiners
informing you of your admittance to the
North Carolina Bar. There are hundreds of
new lawyers joining our bar each year, and
each of them needs to hear about your suc-
cesses, your failures, your tips, and your pitfalls.
Whether through a formal mentoring program
or a chance encounter at the courthouse, share
your experience and wisdom with a new
lawyer, just as an experienced lawyer shared
with you when you first started practicing.
Professionalism is about more than being cour-
teous; it’s also about empowering others to
succeed.

5. Listen to an Experienced Lawyer

Spoiler alert for the new lawyers out there:
You don’t know everything. (Second spoiler:
this applies equally to all lawyers.) If; as noted
above, professionalism encompasses empow-
ering others to succeed, consider empowering
yourself by creating the opportunity to listen
to those who came before you. The stories are
often entertaining and full of genuine wisdom
that can help you and your client. In 2020, be
quiet, and listen.

6. Be Confident in Your Conflict-Check-
ing System

Just like your fee agreement, it may be time
to review your conflict-checking system in
2020. Today, there are multiple ways to check
for conflicts of interest, from a rudimentary
Excel
database/case management system. Whatever

spreadsheet to a sophisticated

mechanism you use to check for conflicts, it

will be worth the time you invest to ensure
that the tool or system is appropriately cap-
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turing and analyzing (or enabling you to ana-
lyze) all relevant data so that you can efficiently
and accurately determine whether an actual
or potential conflict exists. Quick tip from the
Office of Counsel: Unless you have only one
client, conflict-checking systems that exist “en-
tirely in your head” are not reliable and will
lead to problems.

7. Hope for the Best, but Plan for the
Worst

2020 has already been full of unexpected
developments (Harry and Meghan are leaving
the royals! Australia is on fire!), reminding us
that sometimes life is truly out of our control.
As lawyers, with responsibilities to our clients,
the court system, the profession, our staff; and
our families, we tend to focus on the most im-
minent deadline and most pressing need, with
litde thought to longer-range considerations.
But when lawyers are unexpectedly unable to
practice, our unavailability can cause a ripple
effect of difficulty and harm to those we aim to
serve. Take some time this year to envision what
would happen to your practice if you were one
day unable to return, then set up a plan. Who
will notify your clients? How will that person
know which clients are active or inactive; how
will they know which clients need immediate
assistance? Can someone clearly identify client
property (namely, the client file and entrusted
property) so that the property can be promptly
returned? Organizing your office in a way that
allows someone to pick up where you left off
may seem overwhelming, but the time and ef-
fort will be well spent.

8. Take Care of Yourself

Simply put, you can’t be the best lawyer
you can be for your clients if you aren’t taking
care of yourself. Being a lawyer is a stressful
thing. The practice itself can be overwhelming
and full of pressure, and that reality can easily
seep into and interfere with your personal life.
Whether we're talking about sleep deprivation,
compassion fatigue, depression, or substance
abuse (to name a few common lawyer experi-
ences), your abilities as a lawyer, a spouse,
and/or a caretaker will suffer if you don’t take
care of yourself. In 2020, schedule time each
week for a hobby, exercise, or something that
brings you joy; take that vacation you wish
you had taken in 2019; reach out to a friend
to reconnect; call the great people at the
Lawyer Assistance Program; or simply take a
mental health day and stay home in your pa-
jamas. Things will be fine at the office until
you get back.

9. Think Twice (or Ten Times) before

Doing Business with Your Clients

Depending on the nature of your relation-
ship with a client or the type of law you prac-
tice, business opportunities with clients may
arise from time to time that are simply too
attractive to pass up. Proceed with caution!
Due to the potential for misunderstanding,
manipulation, and undue influence inherent
in mixing fiduciary and business relationships,
Rule 1.8(a) sets forth a series of specific re-
quirements that must be satisfied when pur-
suing a business opportunity with a client:
The agreement must be in writing and the
terms must be fair and reasonable; you have
to advise your client in writing about the de-
sirability of seeking independent legal counsel
and give them an opportunity to do so; your
role in the transaction must be clearly com-
municated (you guessed it—in writing); and
your client must give informed consent to the
transaction in a signed writing. Many lawyers
miss one or more of these requirements when
they decide to do business with a client. So
think twice. Or ten times.

10. Be Available...

Rule 1.4 requires lawyers to respond to rea-
sonable client requests for information and to
keep our clients updated on the status of their
cases. Communication (or lack thereof) is one
of the top complaints lodged against lawyers
in the grievance process. Over the years, many
grievance issues could have been avoided if
the lawyer had simply taken the time to re-
spond to the client. Amidst the potentially
hundreds of active cases on your plate, it is
easy to lose sight of the fact that your client
has only one active case—and it means every-
thing to him. Some days are harder than oth-
ers, but try to make time every day to respond
to a client’s request for a status update.

11. ...but Set Some Boundaries

That being said, you are not required or
expected to be available to your clients ar all
times, through all methods of communication.
Lack of boundaries is harmful to you person-
ally, in that it requires you to live your clients’
crises even during much-needed downtime.
If there is no time or space in your life that is
insulated from your practice, it will begin to
consume you. Lack of boundaries is also harm-
ful to your credibility as a professional. If you
are texting, calling, and interacting with clients
on social media with the same accessibility as
their friends and family, clients are less likely
to value your time, and may begin to under-
value your advice. Notwithstanding consumer
demands for ever-increasing access, it is ap-
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propriate for a professional to only be available
in certain ways and at certain times. Can you
imagine an orthopedic surgeon who was avail-
able 24/7 to all her patients, making diagnoses
based on texted photos and talking them
through every accident or ailment, even on
weekends? Of course not. Establish a policy
regarding methods of communication and an-
ticipated response times, including whether
your clients will have your cell phone and un-
der what circumstances they should use that
number. Then stick to that policy.

12. Consider Your Communications with
Judges—“May They Please the Court”

Technology has changed the way we com-
municate, but it hasn't changed our formalized
procedures for communicating with the court
regarding a pending case. We know that it’s
appropriate to communicate with the court
in a hearing or through pleadings that are
propetly filed and served. And we know that
it’s inappropriate to have ex parte communi-
cations about a case with the presiding judge.
But then there’s the murky area of electronic
communications that don’ fall into either of
the categories above. Consider, for example, a
group text to the presiding judge and opposing
counsel saying that you're sick and won't be
able to make it to court, or an email to the
judge, cc’ed to opposing counsel, that airs a
discovery dispute or comments on the evidence
in the case. As we've become accustomed to
electronic communication, this type of infor-
mal correspondence with judges has become
more tempting. Do not assume, however, that
it is ethically permissible to communicate
about the substance of a case in this informal,
off-the-record way. Merely including opposing
counsel as a recipient doesn’t solve the potential
ethical issues: There are serious questions about
whether your opponent has adequate notice
in the scenarios described above. Moreover, it
may be prejudicial to the administration of
justice to make substantive arguments regard-
ing a case in a forum that isnt part of the
record and isnt subject to evidentiary rules
and other procedural restrictions. Given these
concerns, the best practice is not to commu-
nicate informally with a judge relative to a
pending case unless the court has invited you
to do so.

13. Ask for Ethics Advice!

In 2019 the State Bar solicited feedback on
what other measures the Bar could take to assist
lawyers in maintaining our high professional
standards. A great number of respondents asked
the Bar to create an ethics hotline where mem-
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bers could call and receive ethics advice on dif-
ficult situations they were facing in their prac-
tice. These results were concerning, because the
State Bar already has an ethics hotline (we typi-
cally answer around 5,000 informal inquiries
per year). So let us be clear: If you are struggling
with a particular situation in your practice and
you need guidance on navigating the profes-
sional responsibility issues you'e facing, you
can call the State Bar for ethics advice! Call
919-828-4620 and state that you're a lawyer
seeking ethics advice. We'll take it from there.

14. Increase Your Tech-spertise

Comment 8 to Rule 1.1 states that a
lawyers duty of competency extends to her
knowledge of the benefits and risks associated
with technology relevant to the lawyer’s prac-
tice. Lawyers need to stay abreast of the ways
in which clients’ use of technology may affect
the representation. For example, is the client
communicating with you via an email account
to which her employer has access and does
that implicate whether the communications
are privileged? Does your client have a lively
YouTube channel and a podcast on which he
vocally expresses his opinions on pretty much
everything, and might his public commentary
undermine your negotiations? Is your client
an active participant on social media, and
might that online activity become part of the
evidence in the case? Technology has changed
communication and has, therefore, changed
the practice of law. We have to keep up if we
are to represent our clients effectively in 2020
and beyond.

15. Play Nice

Lawyering is hard. Adulting is hard. Life
happens. As a result, there are going to be
times when all of us, no matter how consci-
entious, need some leeway from our fellow
lawyers and judges. In those times, lawyers
who avoid unfair and offensive tactics are go-
ing to have an easier time.

In the practice of law, we constantly arrive
at forks in the road. Down one path is a course
of action that is technically permissible but
maximally adversarial. Down the other is a
gentler approach, where we temper our advo-
cacy with grace. Those who choose the first
path file for default immediately when the an-
swer is past-due, object to every discovery re-
quest even though their own requests are far
more expansive, and prefer to resolve every
disagreement about a case in a motion hearing
rather than a phone call. Those who choose
the second path play nice. They allow extra
time for discovery responses, consent to con-
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tinuances when it doesn’t prejudice their client,
and pick up the phone to talk to opposing
counsel when a dispute seems to be brewing.
(As a reminder, Rule 1.2 empowers lawyers to
choose professionalism over a clients request
for belligerence.)

Life is relentless. We dont know when it
will throw us the next curveball that makes it
difficult or impossible to accomplish what we
planned in a given day, week, or month. But
when it does, those who play nice are much
more likely to be forgiven and accommodated
by our professional peers.

16. “When in Rome. ..”—Know Your Lo-
cal Rules

When was the last time you looked at your
district’s local rules? Don't forget that these
rules are not just suggestions—they are im-
posed by court order. Failing to comply with
local rules could jeopardize your client’s case.
Moreover, lawyers are ethically obligated to
comply with the rules of the tribunal, so
lawyers can and do face disciplinary action for
knowingly violating local rules.

17. Take Charge! Set Policies and Train
Your Staff

Who in your office sets up and maintains
client files? Who monitors the trust account?
Rules 5.1 and 5.3 require a lawyer with super-
visory authority over lawyers and/or non-
lawyers to make “reasonable efforts” to ensure
the firm or organization has measures in effect
that give a reasonable assurance that the em-
ployees act in compliance with the Rules of
Professional Conduct. A lawyer cannot assume
that everyone in the office is aware of his obli-
gations under the Rules; he must establish and
periodically review policies to ensure compli-
ance with the Rules. Unfortunately, a number
of grievances are born of inadequate staff su-
pervision, and some have involved massive
embezzlement by trusted employees. Take a
step forward in meeting your professional ob-
ligations by setting policies that ensure the en-
tire office’s compliance with the ethics rules.

18. Tend to Your Trust Account

The State Bar has a lot to say about trust
accounts. In fact, somewhere in this edition
of the Journalis another article devoted to the
topic of trust accounts (as there has been for a
number of years). We're going to assume you've
heard this message before, so here’s your en-
couragement to continue the hard but neces-
sary work of monitoring your trust account.
Review bank statements, examine cleared
checks, keep meticulous records, and reconcile
those trust accounts (among other things).

The quickest way to lose the public’s trust in
the profession is by messing with the money
entrusted to our care. Accordingly, the quickest
way to jeopardize your law license is to neglect
(if not ignore) your trust account and your
corresponding responsibilities in handling en-
trusted funds.

19. Pay Attention to Professional Regu-
lation

We get it—folks generally dont want to
think about the State Bar, let alone interact
with the State Bar. This is dangerous to our
profession. The State Bar is not just the staff
at the Bar building in downtown Raleigh. The
State Bar is you and your colleagues. The State
Bar Council (the decision-making body of the
Bar) is largely made up of lawyers from your
local districts that you elected. As a self-regu-
lating profession, we welcome your input on
decisions made regarding the interpretation,
application, and revision of the ethical stan-
dards imposed on our profession. For example,
later this year the council anticipates releasing
a report containing recommended changes to
the Rules of Professional Conduct dealing with
lawyer advertising. Whether its amendments
to the Rules, the Bar’s administrative rules, or
a newly published ethics opinion, take time
in 2020 to tell the State Bar what it got right
and what it got wrong—just participate!

20. Be Kind to Each Other

Of all the things that circulate on the in-
ternet, very few deserve attention in the first
place, let alone a second view. But one bit of
wisdom that crops up in various memes is
worth not just a retweet, but an actual repeat:
“Be kind, for everyone you meet is fighting
a battle you know nothing about.” Lawyering
can be lonely and stressful and demoralizing.
It can be a battle in itself; on top of the other
challenges and heartbreaks of being human.
We ease the burden of our chosen vocation
for ourselves and our fellow lawyers when
we are kind to each other. When lawyers
treat each other with kindness, camaraderie
comes easily. We have a commonality of ex-
perience that allows us to connect when we
bring compassion rather than suspicion to
our interactions. Plus, lawyers are smart and
funny and complex and great storytellers.
We're worthy of kindness. Make 2020 your
kindest year yet. m

Brian Oten is ethics counsel and director of
Legal Specialization and Paralegal Certification
at the State Bar. Carmen Bannon is deputy coun-
sel for the State Bar.
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TRUST ACCOUNTING

North Carolina Rule 1.15—A Super Rule, but Not

the Model One

By LEANOR BAILEY HODGE,

In a popular song by R&B recording artist
India Arie, she proclaims: “And I aint built
like a supermodel.” Oddly enough, those
lyrics cause me to think about North
Carolina Rule of Professional Conduct 1.15
and ABA Model Rule of Professional
Conduct 1.15. Our rule is definitely not built
like the model rule—it has much more defi-
nition (literally, it has a definitions section)
and detail, and on the surface appears to
impose more duties.

The most obvious distinction between
North Carolina Rule 1.15 and ABA Model
Rule 1.15 is that the ABA rule is just a single
rule with no subparts, whereas our rule has
subparts—four of them. The Model Rule
imposes the following duties on the lawyer:

1. Keep lawyer property separate from
client property;

2. Keep client funds in a separate account
maintained in the state where the lawyers
office is situated, unless the client consents to
maintenance in an account located elsewhere;

3. Identify other entrusted property and
appropriately safeguard i

4. Keep complete records of account
funds for five years after termination of the
representation;

5. Keep complete records of other entrust-
ed property for five years after termination of
the representation;

6. Deposit legal fees and expenses that
have been paid in advance into a client trust
account (such fees may be withdrawn by the
lawyer only as fees are earned or expenses
incurred);

7. Promptly notify the client or third per-
son when entrusted funds or property are
received on their behalf;

8. Promptly deliver entrusted property to
the client or third persons as they are entitled
to receive;

9. Upon request of client or third person,

render a full accounting of entrusted property;

10. Keep disputed property separate until
the dispute is resolved; and

11. Promptly distribute all portions of the
property which is not in dispute.

This rule lays out the general framework
for proper safeguarding of entrusted property
and funds. As one would expect of a model
rule, it is rather generic. Like a fashion model,
the model rule is able to change its look to
meet the needs of the target audience. It is a
streamlined base upon which each state can
either dress up or dress down the rule to
design a regulation appropriately tailored to
the needs of the specific jurisdiction.

By comparison to the model rule, North
Carolinas Rule 1.15, with its four subparts and
48 paragraphs, is very elaborate and is replete
with intricate detailing. It is quite sophisticat-
ed. It is skillfully crafted and extensive.

North Carolina Rule 1.15 includes the
following four parts: Rule 1.15-1 -
Definitions, Rule 1.15-2 - General Rules,
Rule 1.15-3 - Records and Accountings, and
Rule 1.15-4 - Alternative Trust Account
Management Procedure for Multi-Member
Firm. The first section includes definitions
the average banker would not need, but
which, for lawyers, likely alleviates the need
for question about what is intended by the
rule regarding funds management.

Rule 1.15-2 encompasses the general
concepts outlined in the model rule. It is the
portion of the rule that lists the duties atten-
dant to proper trust account management.
However, Rule 1.15-2 does more than just
recite the same maxims as the model rule; it
has additional provisions that help clarify
precepts listed in the model rule. For exam-
ple, the model rule requires a lawyer to keep
complete records of account funds.
However, it does not offer any guidance on
what constitutes a complete record or iden-
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tification of what may render a record
incomplete. Rule 1.15-2 elaborates on this

duty by prohibiting the use of debit cards
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LEGAL SPECIALIZATION

Anna Hamrick, Board Certified Specialist in

Workers’ Compensation Law

By DENISE E. MULLEN,

I recently had an opportunity to talk with
Anna Hamrick, a board certified specialist in
workers’ compensation law who
practices in Asheville. Anna began
her education as an English major
at the University of North
Carolina at Chapel Hill, later
completing her law degree at
George Washington University.
Following law school, Anna
worked in a small general practice
firm handling a variety of legal
issues. She also practiced in a real
property firm before moving into
a firm handling mostly medical malpractice
cases, working with attorney lke Northup.
This led to a natural interest and progression
toward workers’ compensation law.

Anna currently serves as the State Bar
councilor for the 40th Judicial District
(Buncombe County). She has long-standing
volunteer commitments in her community,
including the Junior League of Asheville and
Pisgah Legal Services. Anna achieved her
board certification in 2019 and currently
practices with Grimes Teich Anderson LLP
as a partner, focusing on both workers’ com-
pensation and social security disability cases.
Q: Tell me about your interest/motivation
to become a board certified specialist.

I was initially encouraged by my law part-
ner, Henry Teich, to look into becoming
board certified. I really appreciated his
encouragement to do this as I think it has
improved my legal knowledge and made me
a better advocate for my clients. Studying for
the exam was a good exercise in reviewing
the statute, rules, and case law.

Q: Do you have any advice for newer
lawyers considering focusing their practice
on workers’ compensation?

If you are considering focusing on work-
ers compensation, I would encourage you to
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Hamrick

attend CLEs geared toward the specialty. The
NC Advocates for Justice just held their 26th
Annual Workplace Torts &
Workers Comp Seminar in
December. The NCBA puts on
its  Workers Compensation
Section’s Annual Meeting and
spring
Greensboro in February. The
North  Carolina  Industrial
Commission recently held its
24th  Annual NC Workers’
Compensation Educational
Conference this past October.

I would also encourage you to connect

CLE program in

with lawyers who are experienced in comp
and try to look for mentor/mentee relation-
ships you can grow. I have always found it
helpful to reach out to more experienced
lawyers for advice on situations. The listserves
associated with the NCBA and the NC
Advocates for Justice are other great resources.
Try to build your network of comp attorneys
around the state. I should also say that I
would not limit it to those who only do plain-
tiff work if that is what you do, or only do
defense work if that is what you do. I think it
is a great resource to have friends on the other
side of the law you practice. You can represent
your client zealously while also having good
relationships with opposing counsel.

Q: What do you enjoy about the practice of
workers’ compensation law?

I really enjoy meeting with a client for the
first time to discuss the case. This often gives
us both the opportunity to clarify what they
can and cannot potentially expect to receive
under the Comp Act. I am sometimes the
bearer of bad news (such as there is no recov-
ery for pain and suffering under the Comp
Act), but whether or not the person retains
us, | appreciate the opportunity to tell them
certain things they need to do to protect

ASSISTANT DIRECTOR FOR THE BOARD OF LEGAL SPECIALIZATION

their interests, and to try to help manage
expectations. Even if the person is not happy
to hear what I have to say, I think they gen-
erally like learning about how the system
works so they can have some measure of
what to expect going forward.

Q: Tell me about the best part of living
and/or practicing law in the western part of
the state.

My father was from Rutherfordton, my
husband is from Boone, and I really love
this part of the state. We moved to Asheville
in the mid-1990s, and it has really changed
over these past years. I enjoy the beautiful
scenery and the wonderful people. I also
like traveling to other towns in western NC
to meet with clients and have hearings. The
lawyers who practice comp law here are also
great people with whom to work. The
plaintiff bar is a wonderful resource to
bounce ideas off of and talk about cases,
and the defense attorneys represent their
clients well, but we are able to get along and
do our jobs. Interestingly, several bigger
firms have opened offices in Asheville over
the past several years, many of whom have
comp practices.

Q: What's something most people don’t
know about you?

I will only eat chocolate with an 85% or
higher cocoa concentration. Also, I feel like I
was born at a time where I had the chance to
see the end of a past world. For example, the
babysitter I had when I was little was an
older lady who lived on a farm. The house in
which she lived and cared for us did not have
indoor plumbing, but rather an outhouse
and a chamber pot. She loved to sit on her
front porch with us to watch the cars go by.
Can you imagine getting a child to do that
today for entertainment? Although, I have to
say it was not very entertaining, even then.
The farmhouse she lived in is still there, but
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it has been totally remodeled, and all of the
farmland has been sold and is now a develop-
ment in Chapel Hill called Southern Village.
Q: What's your most rewarding profession-
al activity?

I would have to say being the State Bar
councilor for my district. Previous to me,
Howard Gum held the position, and he told
me it would be a very rewarding experience.
It really has been. I have had the opportunity
to meet great people all around the state, as
well as within the State Bar. I have learned a
lot, and I hope to have been and continue to
be of some use to my fellow lawyers in
Buncombe County in this capacity.

Q: Where did you grow up and what were
your favorite childhood activities?

I was born and raised in Chapel Hill. As
a kid I was on the local summer league and
YMCA swim teams. Back in the 1970s I
spent a lot of time hanging out in the neigh-
borhood and around Morgan Creek.

Q: What would you say to encourage any-
one who might be thinking about applying
to become board certified?

I would strongly urge you to do it! I think
you will be glad you did. I made three-ring
binders to use for studying. I printed off the
statutes and put them in one, the rules in
another, and tried to include cases from
recent CLE case reviews in the third. I also
used a program I learned about from my kids
called Quizlet. You can input the info you
want to study on your computer, and then
download the app and it creates quizzes so
you can sit there on your phone at the dentist
office or wherever to see how well you have
learned the material. This was very helpful. I
hadn’t studied for a test in so long, I really
had forgotten how. m

For more information on board certification
for  lawyers,  visit  us  online at
nelawspecialists.gov.

Trust Accounting (cont.)

and requiring that certain information be
included on items disbursing funds from the
trust account. Rule 1.15-2(j) prohibits the
use of a debit card to withdraw funds from a
general or dedicated trust account. At first
glance, Rule 1.15-2(j) might appear to
impose an additional duty. Actually, it helps
a lawyer ensure that the trust account records
he or she maintains are complete by prohibit-
ing this method which generates records that
are not compliant. Similarly, Rule 1.15-2(h)
requires items drawn on the trust account or
fiduciary account for the payment of the
lawyer’s fees or expenses to indicate the client
name, file number, or other identifying
information of the client from whose balance
the item is drawn. Like Rule 1.15-2(j), it
helps answer the question of what constitutes
a complete record. There are other examples
of how Rule 1.15-2 helps amplify or clarify
the general duties set out in ABA Model Rule
1.15, but you get the idea.

In addition to expounding upon the gener-
al description of duties in the model rule,
North Carolina Rule 1.15 also has unique pro-
visions that aid in the safeguarding and pro-
tecting client funds. Rule 1.15-2(s) limits
check signing and electronic transfer authority
to attorneys who have completed a CLE

course on trust account management or to
properly supervised staff persons who have
completed such a course and who are not
responsible for performing monthly or quar-
terly trust account reconciliations. Rule 1.15-3
includes a detailed description of proper trust
account records and required reconciliations
and reviews. It is the blueprint for appropriate
safeguarding of entrusted funds. Perhaps the
most unique section of North Carolina Rule
1.15 is Rule 1.15-4, which allows law firms of
two or more lawyers to designate a partner to
serve as the trust account oversight officer for
any general trust account into which more
than one firm lawyer deposits trust funds.
Only one other state, Florida, has anything
comparable to Rule 1.15-4.

Is North Carolina Rule 1.15 more striking
than the ABA Model Rule? The answer most
certainly depends upon individual preference.
For some, the detail in North Carolinas rule
provides a welcome sense of assurance in what
is required for proper trust account manage-
ment. For clients, it provides confidence that
their entrusted funds are being kept safe. In
my experience, lawyers value the guidance
our rule provides as they navigate the land-
scape of trust account management. Regard-
less of what you think about North Carolina
Rule 1.15, there is one thing on which we
can all assuredly agree: our rule “ain't built

like” the ABA Model Rule. m
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IOLTA UPDATE

NC LEAF—30 Years of Supporting Public Interest

Attorneys

In 2019, the North Carolina Legal
Education Assistance Foundation (NC
LEAF) marked a significant milestone, their
30th year of supporting public service in the
legal profession. Since its formation in 1989,
NC LEAF has provided loan repayment
assistance totaling more than $7 million to
nearly 1,500 public service attorneys in com-
munities across North Carolina.

The law students who gathered together
in 1988, when the concept of NC LEAF was
born, were motivated by their firsthand
experiences working in summer internships
in public settings. The group of students saw
daily the legal needs within underserved
communities that persisted and the demand
for attorneys to pursue careers in public
interest law to meet those needs. They, along
with law school administrators, recognized
the potential impact of promoting public
service by offering loan repayment assistance
to attorneys working in the public sector
with wages insufficient to meet their educa-
tion loan obligations in addition to their
basic needs.

At the core, the challenge today remains
the same as when NC LEAF was first creat-
ed: monthly education loan obligations can
present a significant barrier to pursuing a
career in public sector law with traditionally
low salaries compared to the private sector.
Last year, the average educational debt of
NC LEAF applicants exceeded $150,000.
The starting salaries for public interest attor-
neys working as prosecutors, public defend-
ers, and legal aid attorneys were all at or
below $45,000. In recent decades, law school
tuition has risen while public sector salaries
have also not kept pace with increases in the
cost of living.

The goals of NC LEAF are at least two-
fold: recruitment of new law graduates to
the public sector and retention of well-
trained attorneys. By offering loan repay-
ment assistance, NC LEAF helps public
sector employers recruit strong candidates,
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particularly in rural areas or for hard to staff
positions, by providing additional funds on
a monthly basis to support loan obligations.
Further, when attorneys continue to receive
this benefit as their careers advance,
employers retain experienced professionals
and save the costs associated with hiring
and training new staff. Notably, student
loan debt is a reason cited by both prosecu-
tors and public defenders when leaving
their positions.

When NC LEAF was established, it was
the first program of its kind in the United
States to offer loan repayment assistance to
public sector attorneys. Currently, 24 loan
repayment assistance programs (LRAPs) exist
across the country, providing loans or grants
to legal aid and other public sector attorneys.
In some instances, these programs enable
employers to offer loan repayment assistance
to attorneys as part of their compensation
package. In North Carolina, NC LEAF
administers loan repayment assistance for
attorneys that work with Legal Aid of North
Carolina, as the organization offers this assis-
tance as a tax-free benefit of employment.

NC IOLTA provides grant funding to
NC LEAF for both operating support and
loan repayment assistance. Other sources of
funding that support NC LEAF include
public donations, administrative fees from
law schools and participants, and periodic
grants from other sources. Previously the
General Assembly directed a recurring
appropriation to NC LEAF for loan repay-
ment assistance. This funding was eliminated
in 2011. NC LEAF continues to seek rein-
vestment of state funding in loan repayment
assistance with the goal of providing support
to the many other public interest attorneys
that could benefit from assistance. A recur-
ring appropriation of $250,000 was included
in the 2019-2021 state budget approved by
the General Assembly; however, the budget

CONTINUED ON PAGE 43

IOLTA Update

* Income received in 2019 from par-
ticipating financial institutions exceeded
$5.1 million, an increase of 70% over
2018.

* NC IOLTA continues to work with
banks across the state to ensure IOLTA
receives a rate on all IOLTA accounts
comparable to similar accounts offered
by the institution. At the State Bar
Council meeting in January, IOLTA
trustees and staff met with councilors to
discuss strategies to maximize income.

* At the December 4 grantmaking
meeting, the IOLTA trustees approved
2020 IOLTA grant awards. Regular
2020 IOLTA grants totaled nearly $3.4
$2,602,506 to support
providers of direct civil legal services,
$325,000 to volunteer lawyer programs,
and $471,141 to projects to improve
the administration of justice.

* The IOLTA trustees also dedicated
$1,250,000 to rebuild IOLTA’s reserve
fund, which now has a balance of
$2,449,133, slightly surpassing the

fund’s level prior to the economic

million:

downturn.

* With the support of NC IOLTA,
the NC Equal Access to Justice Com-
mission and Equal Justice Alliance will
collaborate to undertake a statewide as-
sessment of civil legal needs in North
Carolina in 2020. The purposes of the
study include the following:

- Identify legal needs to better un-

derstand gaps in availability of serv-

ices and the resources needed to ad-
dress those gaps;

- Inform efforts by legal aid

providers and stakeholders to ex-

pand access to civil legal aid; and

- Educate stakeholders about the

justice gap.
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LAWYER ASSISTANCE PROGRAM

Weather Patterns

By ROBYNN MORAITES

Why do some lawyers find it easier to kill
themselves than to admit they are unhappy
and need to make a change?

This may seem like an overly dramatic
opening to an article about lawyer mental
health, but it reflects the urgency I feel about
bringing to light the importance of an
underlying psychological/spiritual malady
that affects all of us—our fundamental
human condition and the illusions that go
with it.

The human condition I'm speaking
about is not limited to legal practitioners, but
rather affects everyone. The problem for
those of us in the legal profession is that we
have bought into some of these illusions to a
greater extent than others. The lawyers who
choose suicide rather than face the truth of
their lives are our profession’s “canaries in the
coal mine,” the first to warn of us what lies
ahead if we continue to deprive ourselves of
the oxygen of mental equanimity and emo-
tional stability.

If you've ever seen me speak at a CLE, you
know that I am a big fan of continuums. I
often refer to a slide containing a big red line
with arrows on each side of a continuum and
observe that most of the mental health prob-
lems encountered by lawyers are not the
either/or propositions that lawyers are so
adept at creating. Rather than a simple choice
between I'm OK/I'm not OK, I am anxious/I
am not anxious, etc. we are all on a continu-
um somewhere between the “top of our
game” and “disabled.” We move along this
continuum based on various circumstances:
life situations, organizational factors, the facts
of a particular case or client matter, how pas-
sionate we feel about our practice area,
whether our practice area has any emotional
petks or inherent rewards, heredity/genes,
and countless other factors that may feel or
actually be beyond our control.

I bring up the continuum because, while
it would be easy and reassuring to separate
our life situation from that of lawyers who

die by suicide, these lawyers actually reside
on the far end of the same continuum on
which we all sit and on which we all travel.
The continuum of which I speak is less a
measure of mental health than an indicator
of how much we have bought into the illu-
sion of our false self, our ego’s power and its
mistaken chase for something outside of our-
selves that we think will finally make us
happy, satisfied, and whole.

At my CLE presentations, you have heard
me talk about the ego and the false self. I
spend a considerable amount of time dis-
cussing the ways in which the legal profes-
sion reveres and reinforces the ego and false
self, and why it is so detrimental to our men-
tal health and overall quality of life. T also
highlight specific ways we can begin to
disidentify with the ego and false self and
begin to create a trustworthy and objective
inner observer.

In his book about meditation and con-
templative practice, Into the Silent Land,
Martin Laird provides a remarkably good
metaphor for the human condition. Rather
than botch his beautiful writing by way of
paraphrase, let me quote him directly as he
richly discusses the “riveting of our atten-
tion, the constant chatter of the cocktail
party going on in our heads.” It is a long
quote, but I include it because it can free us
from so many of the false ideas that can rob
of us our happiness, and in extreme cases,
even our lives.

The...wholeness that flowers in silence,

dispels the [previously described painful]

illusion of separation [from ourselves,

others, life, and the present moment].!
For when the mind is brought to stillness,
and all of our strategies of acquisition
[and distraction to avoid feeling any-
thing] have dropped, the deeper truth
presents itself.... [We are already whole
and are not separated and alone like we
mistakenly feel and think we are]. The
marvelous world of thoughts, sensation,
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emotions, and inspiration, the spectacular
world of creation around us, are all pat-
terns of stunning weather on...a moun-
tain. But we are not the weather. We are
the mountain. Weather is happening—
delightful sunshine, dull sky, or destruc-
tive storm—this is undeniable. But if we
think we are the weather happening on
[the mountain] (and most of us do pre-
cisely this with our attention riveted to
the video), then the fundamental truth of
our [wholeness and] union...remains
obscured and our sense of painful alien-
ation heightened. When the mind is
brought to stillness we see that we are the
mountain and not the changing patterns
of weather appearing on the mountain.
We are the awareness in which thoughts
and feelings (what we take to be our-
selves) appear like so much weather on
the mountain.
For a lifetime we have taken this weath-
er—our thoughts and feelings—to be
ourselves, taking ourselves to be this video
to which the attention is riveted. Stillness
reveals that we are the silent, vast aware-
ness in which the video is playing. To
glimpse this fundamental truth is to be
liberated, to be set free....
Wait! Wait! Don't put this article down! I
suspect that I just lost or am about to lose
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about 99.9% of readers whose knee jerk reac-
tion is, “Well I tried meditating, but I'm no
good at it because I'm a thinker, not a medi-
tator. I simply can’t ‘shut down’ my mind.”

Relax. None of us can. Not even Martin
Laird. He admits as much in his book.
“Getting rid of thoughts” is neither the pur-
pose nor, more importantly, the method of
contemplative practice. In fact, for all of us
(meaning all people on the planet, including
the Dalai Lama), that will never be the out-
come. Ridding ourselves of thoughts is
impossible because the very nature of the
mind is to think. If I tell you, “Do not think
of a pink rhinoceros,” what do you immedi-
ately think of? See? Laird observes that the
more one tries to fight the thoughts the
stronger they become, which is why most
people give up immediately and conclude
that they are hopeless at meditation.

While we cannot silence the mind, we can
begin to observe the thinking that never shuts
off. This is the true nature of contemplation,
whether practiced by a monk or an attorney.
These thoughts, feelings, ideas, fears, and
afflictive emotions are the weather patterns of
our lives. But they are not us. Once we begin
to observe these weather patterns (by refocus-
ing our attention on our breath, for example),
we will start identifying with them less. And
as we start to put some distance between our-
selves and our thoughts, we will find that the
more we disidentify from whatever happens
to be going on in our heads in any given
moment, the less we will suffer.

Yes, each of us suffers. As William Shafer
observes in Roaming Free Inside the Cage,
when our ego structure was formed in early
childhood, it got cut off from our original
source of peace, joy, and energy that is the
very nature of the mountain, as we increas-
ingly became identified with the weather
patterns. Our ego searches for that missing
peace, joy and energy, mistakenly believing
that they lie somewhere out there, outside of
us. “So [we keep] trying to find alternative
sources of peace, joy and energy but [we]
cannot, and this is why, no matter how
much we learn, how successful we are, or
how many friends we have, we continue to
suffer. The ego may have helped us survive
the pain and traumas of childhood and get
on with life’s journey, but it can never carry
us home.”

Ironically, the more we strive,? often the
greater we suffer. We create running com-
mentaries in our heads about all kinds of
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things: our underlying suffering, our reac-
tions to it, judgment of ourselves, our inabil-
ity to fix it [whatever “it” is], our perceptions
that other people are really causing the weath-
er patterns... “if only they behaved properly,
we would not be fixated on this weather....”
You get my point. But while we may be
acutely aware of our suffering, we are largely
unconscious of this relentless firestorm raging
in our heads that is literally feeding and fuel-
ing our suffering. It is like computer bots run-
ning their scans and algorithms. It happens
automatically, unconsciously.

The good news is that we do not have to
rewire our inner circuitry, which would be a
daunting task. Instead the goal is to become
more and more identified with the mountain
and less and less identified with the weather
patterns appearing upon it. Laird does a
remarkable job in just a few pages of normal-
izing this universal experience of life and
explaining the gateways through which we
pass with a contemplative practice. As we
become more skilled at quietly observing the
commentary and returning our focus and
attention to breath and a repeated word, we
slowly shift from victim to witness. And
therein lies our freedom.

So, why does all this matter? Why does it
matter for lawyers and our profession in par-
ticular? Forget productivity. Forget managing
risk. Just for a moment, I beg you, please put
these familiar, laudable goals aside. Yes, get-
ting some distance from our frantic, busy,
crazy minds will dramatically help us to be
more productive, more effective, and less “at-
risk” as attorneys, but that is not why I am
writing this article. From my vantage point, I
see a pattern with much bigger implications.

At the recent national conference of the
ABA Commission on Lawyer Assistance
Programs, I heard a very young widow tell the
story of meeting her husband in law school.
She showed us a honeymoon photo from
their African photo safari trip. They graduat-
ed law school and passed the bar, each of
them securing great jobs. He gota job ata law
firm where he had been employed in a non-
legal administrative position before going to
law school. It was his first choice and his
dream to work at this firm. Two months into
his employment, he mentioned in passing at
dinner one night that he was not sure he liked
practicing law, that it was not what he expect-
ed or thought it would be. Two weeks later he
killed himself.3

One has to ask, what exactly is going on

here? This is not the typical situation we hear
about lawyers whove been in practice for
years, who have become so run down that
they have moved beyond compassion fatigue
into burnout and severe depression and one
night they get blind drunk and kill them-
selves in a fit of drunken (i.e., uninhibited)
despair. This young man did not have a
drinking problem. He had no personal or
family history of depression. While I never
met him, I will go out on a limb and postu-
late that he was not depressed; rather, he was
disillusioned. His “strategy of acquisition”
(marriage, becoming a lawyer, dream job at
his first-choice firm) which he thought
would make him “feel happy” (the “alterna-
tive sources of energy, peace and joy” that
Shafer noted) did not work.

So, then, what's the point of all of this? Of
being lawyers? Of simply being? Can you fol-
low the thinking? In my view, this is not
what we think of as a true mental health
problem; it is more an existential crisis.

Several years ago I attended one of our
lawyer support group meetings. One of the
lawyers in the group was getting ready to
travel abroad and had misplaced his passport.
He had searched high and low and had not
yet found it. From what I recall the trip was
quickly approaching and there was not time
to get another passport. As he reported his
predicament, he finished by saying, “I'm
freaking out.” He paused, and with some
emphasis then said, “Or rather, I am noticing
that I'm freaking out.” Everybody laughed,
as did he. The difference between his first
sentence and his second sentence may seem
minuscule. It is actually huge. In fact, the dif-
ference is so monumental, it accounts for
why this lawyer was able to laugh at the situ-
ation. He was, precisely as Laird describes it,
moving from victim to witness. (He found
the passport, by the way.)

A lawyer approached me after a CLE talk
one day and asked, “Will I still get irritated if
I meditate?” I was able to honestly answer,
“Absolutely.” You will still get irritated. But
what will happen is that you will notice you
are getting irritated. The initial irritation is
what it is. Its our immediate reaction to the
stimulus. But then the running commentary
kicks in and we become agitated and more
irritated that the person has irritated us.
Maybe we feel they have wasted our time or
are not performing in some way we expected.
The part of us that’s ramping up the story
and whipping things up emotionally is the
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ego/false self. The part of us that can notice
the initial irritation is not that; it is some-
thing deeper. By definition, the one observ-
ing the irritation cannot be identified with
the irritation. Just that little gap of space
gives us greater agency of choice about how
to respond to a situation.

The reason that people who have some
form of contemplative practice seem calmer
and less reactive to life is not because they are
somehow less affected by life. They still have
the same ups and downs, twists and turns,
joys and disappointments that we all do
because that is the nature of life. And they
still have feelings and reactions to these life
events. What is different is that they can see
them and meet them without going down
the rabbit hole of obsessive, over-personal-
ized thinking. They are not ruled by their
feelings and reactions because they are not
totally identified with them. Through a reg-
ular practice of observing the thoughts that
never shut off, they are better able to meet
these thoughts, feelings, and reactions as the
mountain instead of as the cloud that is
being swept up by a cyclone system. The
word for this state of mind is equanimity.

There are many forms and methods of
contemplative practice. Some are religious-
based, others are not. The modern-day
Christian contemplative prayer method dif-
fers from the transcendental meditation
movement of the 1960s and 70s only in
what word or phrase is repeated with the
breath. Many people have found tools like
the Ennc:algram4 extremely helpful in identi-
fying the subtle (or not-so-subtle) tricks of
the ego and then developing a greater aware-
ness and ability to “catch ourselves in the
act’—to more quickly see when we are
caught in the special fixated thought pattern
(i.e., weather pattern) associated with each
personality type. This latter example is a
form of active contemplation. Mindfulness is
another powerful form of contemplative
practice that helps us not only to identify
when we have moved into unconscious, reac-
tive mode, but also to practice techniques
that better equip us to stay in a more con-
scious, responsive mode. As Laird notes, even
the therapeutic techniques used in cognitive
behavioral therapy, whereby we work to
notice and modify repeated negative
thoughts and behavioral patterns, is its own
form of beginning contemplative practice—
just the noticing. Although cognitive behav-
ioral therapy is more about changing the

weather pattern on the mountain, from say a
stormy day to a bright and sunny one, it cer-
tainly has its place and can serve as a good
starting point for many of us.

Circling back to why this is so important,
I believe the profession itself is currently in
an existential crisis. The statistics of the toll
this is taking on us cannot be denied, nor
should it continue to be ignored. When you
examine so many of the examples of lawyer
suicide in North Carolina, much of the run-
ning theme involves lawyers who were too
wrapped up in their ego, too wrapped up in
their image, too wrapped up in chasing after
external things that they thought would
make them happy and didn’, too proud or
image-oriented or self-sufficient to ask for
help, accept help when it was offered, change
jobs, change practice areas, take a sabbatical,
the list goes on. At the Lawyer Assistance
Program, we work with people on the indi-
vidual level to help first calm the weather
patterns. It might be that the next step is to
change the weather pattern from stormy to
dull clouds to sunny. Eventually, however, for
anyone in any form of long-term recovery for
any issue, we have to learn to identify more
with the mountain if we want sustainable
peace of mind, freedom, and joy.

In the fall 0f 2018, I was scheduled to give
a CLE presentation with a colleague who is
also a friend. The State Bar car I was driving
broke down on the side of the highway. Forty
minutes of calls later I had secured a ride and
would be arriving within two or three min-
utes of the scheduled start time. On the
phone with my co-presenter, after I rather
frantically relayed what had happened, I said,
“I'm freaking out.... Or rather, I am noticing
that I'm freaking out.” We laughed and he
said, “I'm not sure it works that way.”
Without hesitation came my reply. “Actually,
that’s exactly how it works.”

Mediation and contemplative practice
don’t make us emotionally detached automa-
tons, unaffected by life, nor do they dull our
experience of life. Rather these practices pro-
vide the trust, curiosity, and vulnerability to
contact and experience life more fully and to
feel more connected to the present moment.
Many report experiencing this as contact
with something more real. In so doing, it
opens us up to much greater freedom pre-
cisely because we are less identified with the
weather patterns. In time it begins to dissolve
the illusion of separation that we have from
our authentic selves, life, and from each
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other. And then our lives can truly become
our own.
1t is not easy to find happiness in ourselves,
and. it not possible to find it elsewhere.
—Agnes Repplier, The Treasure Chestm

Robynn Moraites is the director of the North
Carolina Lawyer Assistance Program.

The North Carolina Lawyer Assistance
Program is a confidential program of assistance
Jfor all North Carolina lawyers, judges, and law
students, which helps address problems of stress,
depression, alcobolism, addiction, or other
problems that may impair a lawyers ability to
practice. For more information, go to nclap.org
or call: Cathy Killian (Charlotte/areas west) at
704-910-2310, or Nicole Ellington (Raleigh/
down east) at 919-719-9267.

Endnotes

1. Laird calls it strategies of acquisition and distraction to
avoid the painful empty feeling of separation. In recovery
circles people talk about grabbing for things on the out-
side to fill up something that feels missing on the inside.
We grab money, scholarly degrees, power, prestige, alco-
hol, drugs, lovers, spouses, houses, food, cars, job promo-
tions, control, approval, security, the list goes on. To clar-
ify, I'm not talking about attorneys here. I'm talking
about what nonattorneys share about in 12-step meet-
ings.

2.1 call it “doubling down.”

3. This is a different lawyer than the one who was the sub-
ject of another young widow’s article, “Big Law Killed
My Husband,” which was widely circulated earlier this

year.

4. In its most basic application, the Enneagram is a person-
ality typing system. What the Enneagram reveals, how-
ever, is our fixated point of attention—our special flavor
of tunnel vision that limits a broader perspective (and
causes us a lot of internal strife and pain). As one author
notes, “The Enneagram does not put us in a box, it
shows us the box we are already in—and the way out.”
(Don Riso and Russ Hudson, 7he Wisdom of the
Enneagram, Bantam Books, 1999). There are several
schools that use the Enneagram for personal develop-
ment including the Riso-Hudson School, The
Enneagram Institute (enneagraminstitute.com), and the
Palmer-Daniels ~ School  of the Enneagram

(enneagram.com).

Thank You to Our
Quarterly Meeting Sponsor

Lawyers Mutual Liability
Insurance Company
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PATHWAYS TO WELL-BEING

Gaining a Professional Edge by Seeking Help

By LAURA MAHR

As attorneys, we are often looking for ways
to have a competitive edge over our competi-
tion or the opposing side. I recently spoke
with Danny Dreyer, a nationally renowned
running coach and author and the founder of
ChiRunning, Danny coaches clients, includ-
ing numerous lawyers, to perform better in
races. He said that lawyers are easy athletes to
coach because we are willing to get help, spend
money, and make time to improve our game
to get an edge over the competition. This
coach’s comment makes sense to me—as a
whole, our profession values excellence and is
willing to put the necessary resources into
striving toward and achieving our very best.
And yet, it also gave me pause. In my experi-
ence and research as a resilience coach and
well-being trainer for lawyers, judges, and law
school students, I have found that our profes-
sion is less likely to value and seek help for
well-being than most other professions.
Danny agreed, saying, “Its odd. I've noticed
that lawyers are more willing to spend money
on physical help than well-being help.” I start-
ed wondering, “Whats behind the dichoto-
my—why don’t lawyers value and get the kind
of help that would give us a competitive men-
tal edge as we would if we wanted to gain a
competitive physical edge?”

My first thought in response to this ques-
tion is that our profession as a whole has not
yet connected the dots between stress, cogni-
tive functioning, and performance. In my
experience talking with thousands of lawyers
and judges nationally about well-being, I have
gleaned that it is not yet widely understood
that stress impacts our ability to think and
communicate clearly, and that actively reduc-
ing stress gives us a professional advantage.
While this makes sense to me now after
spending years researching the neuroscience of
stress, the connection never crossed my mind
during the 11 years I practiced law.

In a nutshell, here’s how it works: stress
compromises our cognitive functioning, mak-

ing it difficult to think, focus, problem solve,
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perceive, articulate,
and remember effec-
tively—all the things
we need to do our
best work as a lawyer,
judge, or law school
student. In fact, there
is an inverse relation-
ship between stress
and cognitive func-
tioning: the higher
the stress, the lower or
cognitive function-
ing, and vice versa. In
his book, Hardwiring
Happiness: The New
Brain  Science  of
Contentment, Calm
and Confidence, neuropsychologist Dr. Rick
Hanson explains that our brains have two dif-
ferent operating modes: reactive and respon-
sive. When our brains are in reactive mode,
our nervous system is dysregulated and we
think less clearly because our cognitive func-
tioning is diminished. Conversely, when our
brains are in responsive mode, our nervous
system is regulated and we feel “in the flow,”
resulting in effective cognitive functioning,
greater productivity, and increased satisfaction
in our lives. Evolution has thus far wired our
brains to orient toward the world in reactive
mode; we are constantly on the lookout for
things that adversely impact our survival,
specifically things that negatively impact our
safety, satisfaction, and connection. While
working in our chronically stressful legal pro-
fession exacerbates our reactive state, we have
the ability to rewire our brains and experience
life “in flow.” However, our brains wont
rewire themselves without conscious atten-
tion, focus, and time—which is where help-
seeking for our well-being and optimized cog-
nitive performance comes into play.

If you value your cognitive functioning,
you may consider shifting your perspective
and values about getting help for your well-

being. Below are a few of the basic tenets of
help-seeking that may inform your process.

What is “help-seeking?”

The American Psychological Association
Dictionary of Psychology defines “help-seek-
ing” as “searching for or requesting help from
others via formal or informal mechanisms,
such as through mental health services,” while
in the Oxford Dictionary, it is defined as an
“attempt to find (seek) assistance to improve a
situation or problem (help).”

Who to go to for improved well-being and
stress reduction.

There are many kinds of professionals
who can help. Therapists specialize in numer-
ous areas that, if successfully addressed, can
help reduce chronic stress, including issues
related to addiction, depression, anxiety,
ADHD, Aspergers Syndrome, and intraper-
sonal conflict.

Additionally, well-being and resilience
coaches can help with areas that improve well-
being and performance including problem
solving, resilience building, focus, self-care,
work-life balance, overwhelm (the feeling of
being swamped or buried with no clear path-

SPRING 2020

YoU§ UdT4INJ1109°0104dY20151D)



way out), procrastination, and business plan-
ning. For example, I have developed a mind-
fulness and neuroscience-based toolkit that I
tailor for individual coaching clients to help
them to address stress in the moment it arises.
Reducing present moment stress helps my
clients get their cognitive functioning back
online fast and get back to work thinking
more clearly, making better decisions, and
problem solving more creatively while making
better connections with clients.

In our discussion, Danny also commented
on the value of mindfulness in getting ahead.
“What I teach in my workshops and coach-
ing,” he said, “is to pay close attention to
what's happening in the moment and respond
to that, instead of keeping your eyes on the
goal of winning the case or the race. Being
able to be truly present in whatever situation
you find yourself will always give you the edge
over your competition (or adversary) because
you'll be much more adaptable to any changes
and circumstances along the way.”

Finally, spiritual leaders and teachers may
help with well-being issues that impact stress
levels such as disillusionment, trust, hope,
and grief.

NOTE: Seeking medical help to address
the physical impacts of stress—such as
insomnia, weight loss or gain, high or low
blood pressure, exhaustion, and addictions—
and to improve well-being should be consid-
ered in addition to seeking help from other
well-being professionals.

How might professional well-being and
stress reduction support be beneficial?
Working individually with a trained pro-
fessional gives us time to process the emotion-
al stress inherent in most kinds of legal prac-
tice and law school studies. Even though we
consider ourselves to be a “thinking” profes-
sion, the work we do can be very emotionally
taxing. Dealing with the issues that bring our
clients stress—from divorce to personal
injury to problems with the criminal justice
system—and interfacing with clients when
they are emotional can be challenging, espe-
cially when we are dealing with our own stress
from the pressures inherent in lawyering.
Working with a professional to process our
emotions and problem-solve solutions can
help to reduce overwhelm. Reducing over-
whelm curtails stress and frees our minds to
think clearly about solutions, next best steps,
and creating an action plan. In addition, a
professional’s perspective can help us see our

blind spots, assist us in approaching our chal-
lenges and growing our success in new ways,
as well as supporting us in developing health-
ier coping skills.

What stands in the way of getting help?

In the past four years of providing well-
being coaching and CLE training for lawyers,
judges, and law school students, T've ascer-
tained key concerns that often prevent indi-
viduals in our profession from seeking help.
None of the items on this list are true for all of
us all of the time, but they may be true for
some of us some of the time:

1. Fear of being judged.

2. Concerns about confidentiality and/or
disciplinary action.

3. More comfortable providing help to
others than seeking help for ourselves.

4. Denial of the severity of our problems.

5. Fear of being misunderstood by those
outside of our profession and a lack of sup-
port tailored for those in the legal profession.

6. Not knowing where to go for support
or what kind of help would be useful.

7. Skeptical about the effectiveness of
mental health/well-being services.

8. Out of pocket costs for professional
support.

9. No time to get help.

10. Uncomfortable talking about our feel-
ings.

An example of an area where our
profession has been shown to avoid help-
seeking: problem drinking.

An important finding from the first
national study on attorney substance use and
mental health concerns conducted by the
Hazelden Betty Ford Foundation and the
American Bar Association Commission on
Lawyer Assistance Programs in 2016
(bit.ly/LAPReport2016) relates to help-seek-
ing behaviors of attorneys. In the study,
20.6% of participating lawyers scored on
questions related to drinking “at a level con-
sistent with problematic drinking.” However,
only 6.8% of the participants reported past
treatment for alcohol or drug use. In the
study, “participants who reported prior treat-
ment for substance use were questioned
regarding barriers that impacted their ability
to obtain treatment services. Those reporting
no prior treatment were questioned regarding
hypothetical barriers in the event they were to
need future treatment or services. The two
most common barriers were the same for
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both groups: not wanting others to find out
they needed help (50.6% and 25.7% for the
treatment and nontreatment groups, respec-
tively), and concerns regarding privacy or
confidentiality (44.2% and 23.4% for the

groups, respectively).”

How to address the barriers to help-
seeking.

Take a moment now to consider: What
would it feel like to get ahead in my work or
personal life? Then make a list of 5-8 kinds of
professional help that you imagine would
support you to reduce your stress, improve
your cognitive functioning, get a competitive
edge, and improve your well-being. Next,
make a list of all of the professionals you
could call, or people who may be able to pro-
vide a good referral. Now, make a list of any-
thing that stands in your way (use the above
list to generate ideas). Lastly, problem solve:
What would it take for me to address any of
these concerns, and overcome my barriers,
one step at a time?

Make a commitment to taking one step;
put it on your to-do list or in your calendar.
Tell someone who cares about you about your
vision for your improved well-being. Enjoy
the process, your progress, and savor the
results of experiencing life “in flow” while get-
ting help cultivating your professional edge. m

Laura Mahr is a NC lawyer and the founder
of Conscious Legal Minds LLC, providing mind-
Sfulness based well-being coaching, training, and
consulting for attorneys and law offices nation-
wide. Her work is informed by 11 years of prac-
tice as a civil sexual assault attorney, 25 years as
a student and teacher of mindfulness and yoga, a
love of neuroscience, and a passion for resilience.
Find out more about Lauras work at consciousle-
galminds.com.

Ifyou would like to bring Laura to your firm
or event to conduct a well-being CLE or learn
more about professionals who can help you culti-
vate your well-being and your professional edge,
contact Laura at consciouslegalminds.com. You
may also wish to seek assistance from the NC
Lawyer Assistance Program ar 919-719-9269.

Ifyoud like to learn more about stress reduc-
tion and improved cognitive functioning using

mindfulness, check out:
“Mindfulness  for Lawyers:  Building
Resilience to  Stress  Using  Mindfulness,

Meditation, and Neuroscience” (online, on
demand mental health CLE), consciouslegal-
minds.com/register.

33



PROPOSED OPINIONS

Committee Publishes Proposed Opinion on
Responding to Negative Reviews

Council Actions

At its meeting on January 24, 2020, the
State Bar Council adopted the ethics opinion
summarized below:

2019 Formal Ethics Opinion 7

Attorney Eyes Only Disclosure Restriction

Opinion rules that a lawyer may agree to
an “attorney eyes only” disclosure restric-
tion.

Ethics Committee Actions

The Ethics Committee considered a total
of five inquiries at its meeting on January
23, 2020, including the opinion listed above
that was subsequently adopted by the State
Bar Council. Of the remaining four
inquiries, two inquiries were returned to
subcommittee for further study, including
an inquiry addressing the permissibility of
certain communications with judges and an
inquiry concerning whether the Rules of
Professional Conduct permit a lawyer to
advance a clients portion of settlement pro-
ceeds. The Ethics Committee also approved
an ethics advisory on the topic of whether a
lawyer is prohibited from representing his
solo practice in litigation where the lawyer is
likely to be a necessary witness in the dis-
pute. The committee intends to continue
studying this issue as a new formal inquiry at
its next quarterly meeting. Lastly, the com-
mittee approved for publication a proposed
opinion on a lawyer’s professional responsi-
bility in responding to negative online
reviews, which appears below.

Proposed 2020 Formal Ethics
Opinion 1
Responding to Negative Online
Reviews
January 23, 2020

Proposed opinion rules that a lawyer may
post a proportional and restrained response to a
negative online review, but may not disclose con-
fidential client information.
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Inquiry:

Lawyer’s former client posted a negative
review of Lawyer’s representation on a con-
sumer rating website. Lawyer believes that
the former clients comments are false.
Lawyer believes that certain information in
Lawyer's possession about the representation
would rebut the negative allegations. The
information in question constitutes confi-
dential information as defined by Rule
1.6(a).

In what manner may Lawyer publicly
respond to the former client’s negative
online review?

Opinion:

In response to the former client’s negative
online review, Lawyer may post a propor-
tional and restrained response that does not
reveal any confidential information. The
protection of client confidences is one of the
most significant responsibilities imposed on
a lawyer. Rule 1.6(a) of the Rules of
Professional Conduct provides that a lawyer
may not reveal information acquired during
the professional relationship with a client
unless (1) the client gives informed consent,
(2) the disclosure is impliedly authorized, or
(3) one of the exceptions set out in Rule
1.6(b) applies. Rule 1.6(a) applies to all
information acquired during the representa-
tion. Under Rule 1.9(c), a lawyer is generally
prohibited from using or revealing confiden-
tial information of a former client.
Therefore, Lawyer may not reveal confiden-
tial information in response to the negative
online review unless the former client con-
sents or an exception set out in Rule 1.6(b)
applies. See 2018 FEO 1 (lawyers are cau-
tioned to avoid disclosing confidential client
information when responding to a negative
review).

No exception in Rule 1.6(b) allows
Lawyer to reveal confidential information in
response to a former client’s negative review.

Rules, Procedure,
Comments

All opinions of the Ethics Committee are
predicated upon the North Carolina
Rules of Professional Conduct. Any
interested person or group may submit a
written comment — including comments
in support of or against the proposed
opinion — or request to be heard concern-
ing a proposed opinion. The Ethics
Committee welcomes and encourages
the submission of comments, and all
comments are considered by the com-
mittee at the next quarterly meeting. Any
comment or request should be directed
to the Ethics Committee c/o Lanice
Heidbrink at lheidbrink@ncbar.gov no
later than March 30, 2020.

Public Information

The Ethics Committee’s meetings are
public, and materials submitted for con-
sideration are generally NOT held in
confidence. Persons submitting requests
for advice are cautioned that inquiries
should not disclose client confidences or
sensitive information that is not necessary
to the resolution of the ethical questions
presented.

The only exception potentially applicable to
the facts presented is the “self-defense excep-
tion” set out in Rule 1.6(b)(6). Rule
1.6(b)(6) permits a lawyer to reveal informa-
tion to the extent the lawyer reasonably
believes necessary:
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[T]o establish a claim or defense on
behalf of the lawyer in a controversy
between the lawyer and the client; to
establish a defense to a criminal charge or
civil claim against the lawyer based upon
conduct in which the client was
involved; or to respond to allegations in
any proceeding concerning the lawyer’s
representation of the client.

Comment [11] to Rule 1.6 provides
guidance as to the application of the self-
defense exception. Pursuant to comment
[11]:

Where a legal claim or disciplinary charge

alleges complicity of the lawyer in a

client’s conduct or other misconduct of

the lawyer involving representation of
the client, the lawyer may respond to the
extent the lawyer reasonably believes nec-
essary to establish a defense. The same is
true with respect to a claim involving the
conduct or representation of a former
client. Such a charge can arise in a civil,
criminal, disciplinary, or other proceeding
and can be based on a wrong allegedly
committed by the lawyer against the
client or on a wrong alleged by a third
person, for example, a person claiming to
have been defrauded by the lawyer and
client acting together. The lawyer’s right
to respond arises when an assertion of
such complicity has been made.

Paragraph (b)(6) does not require the

lawyer to await the commencement of an

action or proceeding that charges such
complicity, so that the defense may be

established by responding directly to a

third party who has made such an asser-

tion. The right to defend also applies, of

course, where a proceeding has been

commenced.
Rule 1.6, [cmt] 11 (emphasis added). Thus,
the self-defense exception applies to legal
claims and disciplinary charges arising in
civil, criminal, disciplinary, or other pro-
ceedings. A negative online review does not
fall within these categories and, therefore,
does not trigger the self-defense exception.

This conclusion is consistent with other
jurisdictions that have opined on this issue.
In Penn. Bar Assn Ethics Comm. Op.
2014-200, the Pennsylvania Ethics
Committee concluded that “[w]hile there
are certain circumstances that would allow a
lawyer to reveal confidential client informa-
tion, a negative online client review is not a
circumstance that invokes the self-defense

exception.” The committee stated:

A disagreement as to the quality of a

lawyer’s services might qualify as a “con-

troversy.” However, such a broad inter-
pretation is problematic for two reasons.

First, it would mean that any time a

lawyer and a client disagree about the

quality of the representation, the lawyer
may publicly divulge confidential infor-
mation. Second, [comment [11]] makes
clear that a lawyer’s disclosure of confi-
dential information to “establish a claim
or defense” only arises in the context of a
civil, criminal, disciplinary or other pro-
ceeding.

1d. Likewise, the Texas Bar determined that
the self-defense exception “cannot reasonably
be interpreted to allow public disclosure of a
former client’s confidences just because a for-
mer client has chosen to make negative com-
ments about the lawyer on the internet.”
Texas Center for Legal Ethics Op. 662
(2016). Similarly, the Nassau County Bar
stated that the exception does not apply to
“informal complaints such as posting criti-
cisms on the Internet.” Bar Ass'n of Nassau
County Comm. on Prof’l Ethics Op. 2016-
1. Also, the New York State Bar opined that,
“the mere fact that a former client has posted
critical commentary on a website is insuffi-
cient to permit a lawyer to respond to the
commentary with disclosure of the former
client’s confidential information.... Unflat-
tering but less formal comments on the skills
of lawyers, whether in hallway chatter, a news-
paper account, or a website, are an inevitable
incident of the practice of a public profes-
sion.” New York State Bar Assn Comm. on
Prof’l Ethics Op. 1032 (2014). The Restate-
ment of the Law Governing Lawyers similarly
states that the self-defense exception to the
duty of confidentiality is limited to “charges
that imminently threaten the lawyer or the
lawyer’s associate or agent with serious con-
sequences, including criminal charges, claims
of legal malpractice, and other civil actions
such as suits to recover overpayment of fees,
complaints in disciplinary proceedings, and
the threat of disqualification[.]” Restatement
(Third) of the Law Governing Lawyers § 64,
cmt. c. (Am. Law Inst. 2000).!

An online negative review is not a legal
claim or disciplinary charge arising in a civil,
criminal, disciplinary, or other proceeding.

We note that comment [11] to Rule 1.6
provides that a lawyer does not have to
“await the commencement” of an action or
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proceeding to rely on the self-defense excep-
tion. Nonetheless, there must be an action
or proceeding in contemplation for the
exception to apply. Penn. Bar Assn Ethics
Comm. Op. 2014-200. The restatement
provides that, in the absence of the filing of
a charge, there must be “the manifestation of
intent to initiate such proceedings by per-
sons in an apparent position to do so, such
as a prosecutor or aggrieved potential liti-
gant.” The Restatement (Third) of the Law
Governing Lawyers § 64. It is the “manifes-
tation of intent” that makes the disclosure of
confidential client information “reasonably
necessary.” As noted in the restatement:

Use or disclosure of confidential client

information...is warranted only if and to

the extent that the disclosing lawyer rea-
sonably believes necessary. The concept
of necessity precludes disclosure in
responding to casual charges, such as
comments not likely to be taken seri-
ously by others. The disclosure is war-
ranted only when it constitutes a pro-
portionate and restrained response to
the charges. The lawyer must believe
that options short of use or disclosure
have been exhausted or will be unavail-
ing or that invoking them would sub-
stantially prejudice the lawyer’s position
in the controversy.
1d. The posting of negative comments about
a lawyer on the internet does not amount to
the requisite “manifestation of intent” to ini-
tiate proceedings against the lawyer as con-
templated by the restatement or comment
[11] to Rule 1.6.

While Lawyer is not permitted to reveal
confidential information in a response to the
negative review, Lawyer is not barred from
responding. Any response should be “pro-
portional and restrained.” Penn. Bar Ass'n
Ethics Comm. Op. 2014-200. The
Pennsylvania State Bar Ethics Committee
proposes the following generic response to a
negative online review:

A lawyer’s duty to keep client confidences

has few exceptions and in an abundance

of caution I do not feel at liberty to
respond in a point-by-point fashion in
this forum. Suffice it to say that I do not
believe that the post presents a fair and
accurate picture of the events.
Id. Similarly, the San Francisco Bar opined
that if the client’s matter has ended, a simple

CONTINUED ON PAGE 41
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RULE AMENDMENTS

Amendments Pending Supreme Court Approval

At its meetings on October 25, 2019, and
January 24, 2020, the North Carolina State
Bar Council voted to adopt the following
rule amendments for transmission to the
North Carolina Supreme Court for approval.
(For the complete text of the proposed rule
amendments, see the Fall 2019 and Winter
2019 editions of the Journal or visit the State
Bar website.)

Proposed Amendment to the Rules
Governing the Administrative Committee

27 N.C.AA.C. 1D, Section .0900,
Procedures for the Administrative
Committee

The proposed amendment will allow
service of a notice to show cause via publica-
tion in the State Bar Journal when the State
Bar is unable to serve a member using other
authorized methods.

Proposed Amendment to The Plan of
Legal Specialization

27 N.CA.C. 1D, Section .1700, The
Plan of Legal Specialization

The proposed amendment clarifies the
prohibition on waiving the minimum years
of practice requirement for specialty certifi-
cation.

Proposed Amendment to Immigration Law

Specialty Standards

27 N.C.A.C. 1D, Section .2600,
Certification Standards for the Immigration
Law Specialty

The proposed amendment permits the
Board of Legal Specialization to offer the
immigration law specialty exam either annu-
ally or every other year based upon the rec-
ommendation of the Immigration Law

Specialty Committee.

Highlights

* Extensive proposed amendments to
the rules on prepaid legal services plans

are published for comment.

Proposed Amendments to The Plan for
Certification of Paralegals

27 N.CA.C. 1G, Section .0100, The
Plan for Certification of Paralegals

The proposed amendments eliminate the
educational prerequisite for paralegal certifi-
cation for applicants who satisfy work expe-
rience requirements. To be certified, appli-
cants who satisfy the work experience
requirements must pass the certification
examination.

Proposed Amendments

At its meeting on October 25, 2019, the
council voted to publish proposed amend-
ments to Rule .2605 of the immigration law
specialty standards, 27 N.C.A.C. 1D,
Section .2600, Certification Standards for
the Immigration Law Specialty. The pro-
posed amendments update and clarify the
requirements for substantial involvement for
certification as a specialist in immigration
law. During the publication period following
the October meeting, comment was
received. At the January 2020 Quarterly
Meeting of the State Bar Council, upon the
request of the Board of Legal Specialization,
action on the proposed amendments was
deferred until the April Quarterly Meeting of
the State Bar Council.

At its meeting on January 24, 2020, the
council voted to publish for comment the
following proposed rule amendments:
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Proposed Amendments to the Rules on
Administrative Reinstatement

27 N.CAA.C. 1D, Section .0900,
Procedures for Administrative Committee

The proposed amendments replace the
current $125 fee for reinstatement from
inactive status and administrative suspension
with a fee in an amount to be determined by

the Council.

.0902 Reinstatement from Inactive
Status

(a) Eligibility to Apply for Reinstatement.
(¢) Requirements for Reinstatement
(1) Completion of Petition...
(6) Payment of Fees, Assessments and
Costs.
The member must pay all of the
following:

(A) a $325-00 reinstatement fee in an
amount determined by the council;
(B) ...

(d) Service of Reinstatement Petition ...

.0904 Reinstatement from Suspension
(a) Compliance Within 30 Days of
Service of Suspension Order...

(d) Requirements for Reinstatement

(1) Completion of Petition ...

(6) Payment of Fees, Assessments and

Costs

The member must pay all of the

following:
(A) a $325-60 reinstatement fee in an
amount determined by the council or
$250.00 reinstatement fee if suspended
for failure to comply with CLE
requirements;

B) ...
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(7) Pro Hac Vice Registration Statements
()  Procedure for Review of
Reinstatement Petition ...

Proposed Amendments to Regulations for
Organizations Practicing Law

27 N.CAAC. 1E, Section .0100,
Regulations for Professional Corporations
and  Professional Limited Liability
Companies Practicing Law; Section .0200,
Registration of Interstate and International
Law Firms

The proposed amendments replace speci-
fied filing and registration fees with fees in
amounts to be determined by the council.

.0104 Management and Financial
Matters
(a) Management

(g) Transfer of Stock of Professional
Corporation - When stock of a professional
corporation is transferred to a licensee, the
professional corporation shall request that
the secretary issue a stock transfer certificate
(Form PC-5; see Rule .0106(e) of this
subchapter) as required by G.S. 55B-6. The
secretary is authorized to issue the certificate
which shall be permanently attached to the
stub of the transferee’s stock certificate in the
stock register of the professional corporation.
The fee for such certificate shall be #we

dellars in an amount determined by the
council and shall be charged for each

transferee listed on the stock transfer
certificate.

.0105, General and Administrative
Provisions
(a) Administration of Regulations ...

(d) Filing Fee - Except as otherwise
provided in these regulations, all reports or
papers required by law or by these
regulations to be filed with the secretary shall
be accompanied by a filing fee in an amount

determined by the council.
() Accounting for Filing Fees - ...

.0203, Registration Fee

There shall be submitted with each
registration and supporting
documentation a registration fee ef$500-66

as an administrative cost which shall be in an
amount determined by the council.

statement

Proposed Amendments to the Rules for
Prepaid Legal Services Plans

27 N.C.A.C. 1E, Section .0300, Rules
Concerning Prepaid Legal Services Plans

After studying the rules for registration of
prepaid legal services plans, the Authorized
Practice Committee of the State Bar Council
determined that the rules and forms on
which prepaid legal service plans register
with the State Bar should be updated. The
committee recommended comprehensive
amendments to the rules including; incorpo-
rating the registration, renewal, and amend-
ment forms in the rules; eliminating the
requirement that the State Bar review plan
documents to determine whether representa-
tions made in the registration, renewal, and
amendment forms are true; and specifying
that registration and renewal fees shall be in
amounts to be determined by the State Bar
Council. Note that new rules are identified
as new rules, but the text is not underlined or

in bold.

-0301—State—Bar-MayNot—-Appreve—or
Disappreve—Plans [INCORPORATED
INTO NEW RULE .0309]

0303 .0301 Definitions ef Prepaid-Plan

The following words and phrases when
used in this subchapter shall have the mean-
ings given to them in this rule:

1) Counsel — the counsel of the North
Carolina State Bar appointed by the
Council of the North Carolina State Bar.

2) Plan Owner — the person or entity

not authorized to engage in the practice of

law that operates or is seeking to operate a
plan in accordance with these Rules.

tegal-services-plan{aplaris Prepaid Legal
Services Plan or Plan — any arrangement by

which a personsfitrrer-eetperation or enti-
ty, not etheswise authorized to engage in the
practice of law, in exchange for any valuable
consideration, offers to previde—es arranges

the provision of specified legal services that

are paid for in advance of any immediate
need for the specified legal services (“covered
services”). In addition to covered services, a
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plan may previde arrange the provision of

specified legal services at fees that are less
than what a non-member of the plan would
normally pay. The North Carolina legal serv-
ices effered arranged by a plan must be pro-
vided by a North Carolina licensed lawyer
attorney who is not an employee, director, or
owner of the plan. A prepatd-egalserviees
plan does not include the sale of an identi-
fied, limited legal service, such as drafting a
will, for a fixed, one-time fee. {Fhis—defini-

=834+ .0302 State Bar Jurisdiction

The North Carolina State Bar retains
jurisdiction ef over North Carolina licensed
attorneys who participate in prepatd—tegat
serviees plans and—Nerth-Carolinatteensed
atterreys—are, whose conduct is subject to
the rules and regulations of the Nerth
Caroltna State Bar.

.0303 Role of Authorized Practice
Committee [NEW RULE]

The Authorized Practice Committee
(“committee”), as a duly authorized standing
committee of the North Carolina State Bar
Council, shall oversee the registration of
plans in accordance with these rules. The
committee shall also establish reasonable
deadlines, rules and procedures regarding the
initial and annual registrations, amendments
to registrations, and the revocation of regis-
trations of plans.

0309 .0304 Index of Registered Plans

The North Carolina State Bar shall main-
tain an index of the prepatd-tegal—serviees
plans registered pursuant to these rules. All
documents filed —eempliance—with—chis

pursuant to these rules are-considered-publie
deeamentsand shall be available for public

inspection during rermal regular business

hours.

8362 .0305 Registration Requirement
A prepatetegalserviees plan planr-must
shall be registered with the North Carolina

State Bar before stmplementation-er-oper-
atter operating in North Carolina.

Registration shall be evidenced by a certifi-
cate of registration issued by the State Bar.

: .
Ho-Heensed Noreh-€ ?Tlﬂ’f ”E.a“”’] shai

b tesorhosam | . el
the North-Carolina—State Bar-and-hascom-
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Coarol 1 i e
fegalservices—otfered—aader—the—plar—e—dl
) essime] oot thesian No
prepatd—egalserviees plan may operate in

any manner that eesmsttutes violates the

North Carolina statutes regarding the unau-
thorized practice of law. Ne—plan—may-eper-
he Nosth-CarolinsState_Bati l

with—these—ates: No plan may operate in

North Carolina unless at least one licensed

North Carolina attorney has agreed to pro-
vide the legal services arranged by the plan
at all times during the operation of the plan.
No licensed North Carolina attorney shall
participate in a plan in this state unless the

plan has registered with the State Bar and
has complied with the rules set forth below.

78308 .0306 Registration Fees
The initial and annual registration fees fex

enchprepatdeealservieesplan shall be 466

in an amount determined by the council
and shall be non-refundable. Fhefeeisnen-

refardable:

-8304 .0307 Registration Procedures

Torseei e eheNosth-Carobims
Bar +leeatservicespl
b it all of b fotlows ; :
v itinlrecistration:
x e eealservices ) ”

t : To
register a plan, the plan owner shall com-
plete the initial registration statement form
contained in Rule .0310 and file it with the
secretary of the North Carolina State Bar

committee each quarter identifying the plans

that submitted initial registration state-
ments and theregistratton-deeisions-made by
eeunsel whether each plan was registered.

.0309 Registration Does Not Constitute
Approval [NEW RULE]

The registration of any plan under these
rules shall not be construed to indicate
approval, disapproval, or an endorsement of
the plan by the North Carolina State Bar.
Any plan that advertises or otherwise repre-
sents that it is registered with the State Bar
shall include a clear and conspicuous state-
ment within the advertisement or communi-
cation that registration with the State Bar
does not constitute approval or an endorse-
ment of the plan by the State Bar.

0310 Advertisi £ StateBarA ]
Prehibited [INCORPORATED INTO
NEW RULE .0309]

8365 .0308

Determination

Initial Registration

Counsel wvit shall review the plan’s initial
registration statement to-determine—whether

the—reetstratron—strterrentTs—complere—anad
f : .. 5 .
Feealser 1 I otherw .IEI]

fregetrerments—tor—regtstrattonr—provided—by
Rete-0304. Iiirtheopintorreofeounsek the
plan eleatlyrrects-dhe-defintttonand-theree-
istration—staternent—otherwise satisfies the
requirements for registration, the secretary
will shall issue a certificate of registration to
the plars-spenser owner. Ifita—the-opinion
efeotnsels the plan does not sreetthe-defi-
nittorrorotherwisefatls-to satisfy the require-
ments for registration, counsel wwilt shall
inform the plar’sspenser owner that the reg-
istratton-is-net-accepted plan will not be reg-
istered and shall explain as¥ the deficiencies.
Upon notice that the plarrs—regiseration—thas

rotbeenaeeepted will not be registered, the
plan spenset owner may resubmit an one

amended plan initial registration forss state-
ment or request a hearing before the com-
mittee pursuant to Rule 6343 .0317 below.
Counsel wilt shall provide a report to the

.0310 Initial Registration Statement
Form [NEW RULE]

Initial Registration Statement Form for
Prepaid Legal Services Plan

Any person or entity seeking to operate a
prepaid legal services plan shall register the
plan with the North Carolina State Bar on
the initial registration statement form pro-
vided by the State Bar. Each plan must be
registered prior to its operation in North
Carolina.

The plan owner shall complete this form
and file it with the secretary of the State Bar.
The plan owner must provide complete
responses to each of the following items. The
plan will not be registered if any item is left
incomplete.

1. Name of Plan:

(a) Owner of Plan

i. Name:
ii. Title:

2. Principal North Carolina Address for
Plan:

a. Address:

b. City:

c. State:
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d. Zip Code:

3.Contact
Representative

a. Name:

b. Address:

c. City:

d. State:

e. Zip Code:

f. Telephone Number:

g. Email Address:

4. Is the plan offered by a person or entity
not authorized to engage in the practice of
law? [Yes] [No]

5. Does the plan, in exchange for any

Information for Plan

valuable consideration, offer to arrange the
provision of specified legal services that are
paid for in advance of any immediate need
for the specified legal service (“covered serv-
ices”)? [Yes] [No]

6. Are the legal services the plan offers to
arrange provided by North Carolina licensed
attorneys who are not employees, directors,
or owners of the plan? [Yes] [No]

a. Attach a list of the names, addresses,

bar numbers, and telephone numbers of

all North Carolina licensed attorneys who
have agreed to participate in the plan.

This list should be alphabetized by attor-

ney last name.

7. Do the covered services the plan offers
to arrange extend beyond the sale of an iden-
tified, limited legal service, such as drafting a
will, for a fixed, one-time fee? [Yes] [No]

8. Has the plan owner signing below read
and gained an understanding of the admin-
istrative rules applicable to prepaid legal serv-
ices plans as adopted by the State Bar
Council? [Yes] [No]

9. Does the plan owner signing below
agree to comply with the administrative rules
applicable to prepaid legal services plans as
adopted by the State Bar Council and accept
responsibility for the plan’s compliance with
those administrative rules? [Yes] [No]

10. Has the plan owner signing below
read and gained an understanding of the law
governing the unauthorized practice of law as
set out in N.C. Gen. Stat. § 84-2.1, 4, and 5?
[Yes] [No]

11. Is a check for the initial registration
fee made payable to the State Bar enclosed
with this statement? [Yes] [No]

12. After reading the foregoing form and
examining the requested attachment in its
entirety, does the plan owner signing below
certify that all statements made in this form
and all attachments are true and correct to

the best of his or her knowledge? [Yes] [No]

Date

Signature of Plan Owner

Typed Name of Plan Owner

8307 .0311 Annual Registration
Renewal

After its initial registration, a prepatd-egal

servtees plan may continue to operate so long

as It s-operatedastegtstered-ard-trerewstes

byfiling—= timely files the proscribed regis-
tration renewal form and its operation is

consistent with its registration statement.
The plan owner shall file the registration

renewal form contained in Rule .0312 with
the secretary of the North Carolina State
Bar and paying the annual registration fee on

or before December 1 of each year. If a plan
fails to file the registration renewal form

and pay the annual registration fee by

December 1, counsel may request the com-
mittee at its next quarterly meeting to
instruct the secretary of the State Bar to
serve upon the plan owner a notice to show

cause why the plan’s registration should not
be revoked as provided in Rule .0316.

.0312 Registration Renewal Form
[NEW RULE]

Registration Renewal Form for Prepaid
Legal Services Plan

Each prepaid legal services plan registered
to operate in North Carolina shall renew its
registration each year. If a plan fails to file the
registration renewal form and pay the annual
registration fee by December 1, counsel may
request the Authorized Practice Committee
at its next quarterly meeting to instruct the
secretary of the State Bar to serve upon the
plan’s owner a notice to show cause why the
plan’s registration should not be revoked.

1. Current Registration Information

a. Plan Name:

b. Plan Number:

2. Is the plan still offered by a person or
entity not authorized to engage in the prac-
tice of law? [Yes] [No]

3. Does the plan, in exchange for any
valuable consideration, still offer to arrange
the provision of specified legal services that
are paid for in advance of any immediate
need for the specified legal service (“covered
services’)? [Yes] [No]
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4. Are the legal services the plan offers to
arrange still provided by North Carolina
licensed attorneys who are not employees,
directors, or owners of the plan? [Yes] [No]

5. Do the covered services the plan offers
to arrange still extend beyond the sale of an
identified, limited legal service, such as draft-
ing a will, for a fixed, one-time fee? [Yes]
[No]

6. Attach a list of the names, addresses,
bar numbers, and telephone numbers of all
North Carolina licensed attorneys who pro-
vide or offer to provide the legal services
arranged by the plan. This list should be
alphabetized by attorney last name.

7. If there have been any amendments to
the plan since its initial registration state-
ment or since it renewed its registration last
year that are not indicated herein, please
attach copies of the registration amendment
forms filed with the State Bar and the letter
from the State Bar reporting that such forms
were registered to this report and indicate in
the box provided whether any amendments
are attached. []

8. Is a check for the non-refundable
annual registration fee payable to the State
Bar enclosed with this report? [Yes] [No]

9. Are there any changes the owner sign-
ing below wishes to make to the plan? [Yes]
[No]

a. If “No,” please skip to item 15. If “Yes,”
only complete the items below that the
plan owner wishes to change. Please note
that any desired changes must be indicat-
ed here and that the plan owner must
complete and file a separate registration
amendment form.

10. New Name of Plan:

11. New Owner of Plan

a. Name:

b. Title:

12. New Principal North Carolina
Address for Plan

a. Address:

b. City:

c. State:

d. Zip Code:

13. New Contact Information for Plan
Representative

a. Name:

b. Address:

c. City:

d. State:

e. Zip Code:

f. Telephone Number:

g. Email Address:

39



14. Does the plan owner signing below
understand that the amendments to this plan
may not be implemented until the registra-
tion amendment form is registered with the
State Bar in accordance with 27 N.C.A.C.
1E, §§ .0313 through .0315 of the North
Carolina  State Bar Regulations for
Organizations Practicing Law? [Yes] [No]

15. Does the plan owner signing below
certify that the information contained herein
is true and correct to the best of his or her

knowledge? [Yes] [No]

Date

Signature of Plan Owner

Typed Name of Plan Owner

Registration Amendments

a. A plan owner shall file an amendment
to its registration statement (“registration
amendment”) to document any change in
the information provided in its initial regis-
tration statement or in its last registration
renewal form. Amendsmentsto-prepatd-tegal
serviees—plams—ard—to—erther—dvermenss

11 bt Hll'il gﬁg E ehe Nl
Carehina—State—Bar A plan owner shall file
the registration amendment form contained
in Rule .0315 with the secretary of the
North Carolina State Bar nredater—than—30

daysatrer-theadoptomrotsachmendments

prior to any change that requires the plan
owner to file an amendment. Plan—amend-

besrbmitted-ind
amendment to a plan shall not be imple-
mented until the amended-plan registration

amendment s registered in accordance with

Rule -6365 .0314.

b. A plan owner shall not be required to
file a registration amendment form each
time there is a change in licensed North
Carolina attorneys who have agreed to pro-

vide the legal services arranged by the plan.
A plan owner shall provide a current list of

licensed North Carolina attorneys who
agree to provide the legal services arranged
by the plan with each registration renewal
form as set forth in Rule .0312.

.0314 Determination of Registration
Amendments [NEW RULE]

Counsel shall review a plan’s registration
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amendment. If counsel determines that the
plan will continue to satisfy the requirements
for registration, counsel shall inform the plan
owner that the plan’s registration amend-
ment will be registered. If counsel determines
that the plan will not continue to satisfy the
requirements for registration, counsel shall
inform the plan owner that the registration
amendment will not be registered and shall
explain the deficiencies. Counsel shall pro-
vide a report to the committee each quarter
identifying the plans that submitted registra-
tion amendments and whether each registra-
tion amendment was registered.

.0315 Registration Amendment Form
[NEW RULE]

Registration Amendment Form for
Prepaid Legal Services Plan

A prepaid legal services plan shall file a
registration amendment form with the sec-
retary of the North Carolina State Bar no
later than 30 days after a change in the infor-
mation provided by the plan in its initial
registration statement or in its last registra-
tion renewal form. Changes to the operation
of the plan or to the governing documents
of the plan that are inconsistent with the
information contained in the plans inital
registration statement or in the plan’s last
registration renewal form may not be imple-
mented until they are registered with the
State Bar.

The plan owner shall provide complete
responses to items 2 — 5 if he or she would
like to amend the plan’s current registration
information. There is no need to complete
items that have not changed. The plan owner
shall provide complete responses to item 1
and items 6 — 11. If more space is needed to
respond to an item, additional documents
may be attached to this form.

1. Current Registration Information

a. Plan Name:

b. Plan Number:

2. New Name of Plan:

3. New Owner of Plan

a. Name:

b. Title:

4. New Principal North Carolina Address
for Plan

a. Address:

b. City:

c. State:

d. Zip Code:

5. New Contact Information for Plan
Representative

a. Name:

b. Address:

c. City:

d. State:

e. Zip Code:

f. Telephone Number:

g. Email Address:

6. Is the plan still offered by a person or
entity not authorized to engage in the prac-
tice of law? [Yes] [No]

7. Does the plan, in exchange for any
valuable consideration, still offer to arrange
the provision of specified legal services that
are paid for in advance of any immediate
need for the specified legal service (“covered
services’)? [Yes] [No]

8. Are the legal services the plan offers to
arrange still provided by North Carolina
licensed attorneys who are not employees,
directors, or owners of the plan? [Yes] [No]

9. Do the covered services the plan offers
to arrange still extend beyond the sale of an
identified, limited legal service, such as draft-
ing a will, for a fixed, one-time fee? [Yes]
[No]

10. After reading the foregoing form and
examining any attachments in their entirety,
does the plan owner signing below certify
that all statements made in this form and all
attachments are true and correct to the best
of his or her knowledge? [Yes] [No]

11. Does the plan owner signing below
understand that the amendments to this plan
may not be implemented until the registra-
tion amendment form is registered with the
North Carolina State Bar in accordance with
27 N.C.A.C. 1E, §§ .0313 through .0315 of
the North Carolina State Bar Regulations for
Organizations Practicing Law? [Yes] [No]

Date

Signature of Plan Owner

Typed Name of Plan Owner

0312 .0316 Revocation of Registration
Whenever it appears that a plan: (1) no
longer meets the definition of a prepaid legal
services plan; (2) is marketed or operates in
a manner that is not consistent with the rep-

resentations made in the initial eramrended

i stei registration state-
ment, the registration amendment form, or
with the most recent registration renewal
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form filed with the North Carolina State
Bar; (3) is marketed or operates in a manner
that wewld constitutes the unauthorized
practice of law; (4) is marketed or operates
in a manner that violates state or federal laws
or regulations, including the rules and regu-
lations of the Nerth-Carelina State Bar; or
(5) has failed to pay the annual registration
fee, the committee may instruct the secre-
tary of the State Bar to serve upon the plarrs
spenset owner a notice to show cause why
the plan’s registration should not be revoked.
The notice shall specify the plan’s apparent
deficiency and allow the plars—spenses

owner to file with the secretary a written

response within 30 days of service by-send-
ing-the-same-to-theseeretary. If the spenser
plan owner fails to file a timely written
response, the secretary shall issue an order
revoking the plans registration and shall
serve the order upon the plars—spenses

owner. If a timely written response is filed,

the secretary shall schedule a hearing, in
accordance with Rule 8343 .0317 below,
betore the 2rrdiorized—Pracdec—Sonmmtiese

attesrextregrtarhsehedtled-mreetne com-

Authorized Practice Committee s shall
preside to—erstrre—thae—theheartre—ts—eon-
dereredrmessrdneeetithereetes at any
hearing concerning the registration of a

prepaid legal services plan. The eesmrrittee

chair shall cause a record of the proceedings
to be made. Strict compliance with the
North Carolina Rules of Evidence is not
required, but the North Carolina Rules of
Evidence may be used to guide the commit-

tee in the conduct of an orderly hearing.

The counsel say—sappear—enbehalfefthe
StateBarand-beheards shall represent the

State Bar and may offer witnesses and dee-

wrrents documentary evidence, may cross-

examine adverse witnesses, and may argue
the State Bar’s position. The plan owner

may appear and may be represented by
counsel, may offer witnesses and docu-

mentary evidence, may cross-examine

adverse witnesses, and may argue the plan
owner’s position. The burden of proof shall

mittee and shall so notify the plan spenses

owner. The secretary may waive such hear-

ing based upon a stipulation by the plan
owner and counsel that the plan’s apparent

deficiency has been cured. All notices to
show cause and orders required to be served

herein say shall be served: (1) by certified
mail ¢e at the fast address last provided fes
to the State Bar by the plan spensesenits
S RS S e S RS R
owner; (2) in accordance with any other
provisions of Rule 4 of the North Carolina
Rules of Civil Procedure; and or (3) saybe
served by a State Bar investigator or by any
ether person authorized by Rule 4 of the
North Carolina Rules of Civil Procedure to
serve process. The State Bar wilt shall not

repew—the—annual—registration register the

registration renewal form of any plan hat
has—reeetved for which the secretary has

be upon the spenset plan owner to estab-
lish that the plan meets the definition of a

prepaid legal services plan, that all registra-
tion fees have been paid, and that the plan
has operated and does operate in a manner
consistent with all srateriat applicable law,
with these rules, and with all representa-
tions made in its then current registration

statemen t;—the—tavw—and—these—rudes. If the

spenset plan owner earries meets its bur-
den of proof, the plarrsregistration—shat-be
aceepted—or—continted initial registration
statement, the registration amendment

form, or the registration renewal form in
question shall be registered. If the spenses
plan owner fails to easry meet its burden of
proof, the committee shall recommend to
the council that the plan’s initial registra-

tion statement, registration amendment
form, or registration renewal form be

issued a notice to show cause under this sec-
tion, but the plan may continue to operate
under the prior registration statement until
resolution of the show cause notice by the
council.

0313 .0317 Hearing before the

Authorized Practice Committee
) c : .gi ool 8 | 5 1

committee—ehattr The chair of the

denied or revoked.

0344 .0318 Action by the Council

Upon the recommendation of the
Authorized Practice eCommittee, the coun-
cil may enter an order denying or revoking
the registration of ¢he a plan. The order shall
be effective when entered by the council. A
copy of the order shall be served upon the
plar’sspenset owner as prescribed in Rule
9312 .0316 above. m
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Proposed Opinions (cont.)

response that denies the veracity or merit of
the former client’s assertions would not violate
the duty of loyalty that lawyers owe to former
clients. San Francisco Bar Assn Op. 2014-1.
See also Los Angeles County Ethics Op. 525
(2012) (lawyer may make a “proportionate
and restrained” response to his former client’s
negative review, but may not reveal confiden-
tial information or damage the former client
in relation to the representation); Texas State
Bar Opinion 662 (2016) (lawyer may post a
proportional and restrained response that does
not reveal any confidential information or
otherwise violate the rules of ethics).

Accordingly, Lawyer may post an online
response to the former client’s negative online
review provided the response is proportional
and restrained and does not contain any con-
fidential client information. m

Endnote
1. While the California Rules of Professional Conduct do

not contain a “self-defense” exception to the duty of con-
fidentiality, the California Evidence Code contains a self-
defense exception to the attorney-client privilege. Cal.
Code Evid. § 958 (no privilege as to a communication
relevant to an issue of breach by lawyer of duty arising
out of lawyer-client relationship). Two ethics opinions
from local California bar associations interpreting the
exception conclude that a lawyer may not rely on the
exception to disclose confidential information in
response to a negative online review. San Francisco Bar
Assn Legal Ethics Comm. Op. 2014-1; Los Angeles
County Op. 525 (2012).

Go East: Views from NC and
Germany (cont.)

22. German Code of Civil Procedure § 160.
23. German Code of Civil Procedure § 160.
24, German Code of Civil Procedure § 164.

25. See German Civil Code § 242 (good faith and fair
dealing); German Civil Code § 826 (intentional tor-
tious conduct contrary to public policy).

26. Basic Law for the Federal Republic of Germany § 97.
27. German Federal Constitutional Act § 31.

28. German Code of Civil Procedure § 91.

29. German Federal Attorney Regulation § 49b.

30. German Attorney Remuneration Act § 13 and annex
thereto.

31. German Judicature Act §§ 169-172.

32. German Judicature Act § 169; German Code of Civil
Procedure § 299.
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Client Security Fund Reimburses Victims

At its January 23, 2020, meeting, the
North Carolina State Bar Client Security
Fund Board of Trustees approved payments
of $98,677.68 to 15 applicants who suffered
financial losses due to the misconduct of
North Carolina lawyers. In addition, the
board’s counsel reimbursed five claims total-
ing $1,522.76 for tite premiums paid by
clients of John Lafferty pursuant to the
guidelines established by the board at its
meeting in October 2019.

The payments authorized were:

1. An award of $4,500 to a former client
of Robert A. Bell of Fayetteville. The board
determined that Bell was retained to handle
several criminal charges for a client. Bell
failed to provide any meaningful legal servic-
es for the fee paid prior to being placed on
disability inactive status on April 10, 2015.
The board previously reimbursed seven other
Bell clients a total of $12,975.

2. An award of $780 to a former client of
Wallace W. Bradsher of Roxboro. The board
determined that Bradsher was retained to
represent a client on speeding and DWI
charges. Bradsher failed to provide evidence
of any meaningful legal services performed
for the fee paid prior to his disbarment.
Bradsher was disbarred on June 26, 2018.

3. An award of $500 to a former client of
Jerry Braswell of Goldsboro. The board
determined that Braswell was retained to
handle an appeal of an order terminating a
client’s parental rights. Braswell’s law license
was suspended before he could provide any
legal services to the client, and he failed to
inform the client of his upcoming suspen-
sion. Braswells license was suspended on
September 18, 2017.

4. An award of $3,545 to a former client
of Sarah Brinson of Clinton. The board
determined that Brinson was retained to
handle an immigration matter. Brinson
failed to provide any meaningful legal servic-
es to the client for the fee paid. Brinson was
disbarred on August 7, 2019. The board pre-
viously reimbursed two other Brinson clients

a total of $7,030.
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5. An award of $1,735 to a former client
of Sarah Brinson. The board determined that
Brinson was retained to handle an immigra-
tion matter for a client and her child.
Brinson failed to provide any meaningful
legal services to the client for the fee paid.

6. An award of $2,000 to a former client
of Alan T. Briones Jr. of Raleigh. The board
determined that Briones was retained to han-
dle a criminal matter for a client. Briones
failed to provide any meaningful legal servic-
es to the client for the fee paid before being
placed on disability inactive status.

7. An award of $5,000 to a former client
of Paige C. Cabe of Sanford. The board
determined that Cabe was retained to repre-
sent a client in an equitable distribution
action and to file an alienation of affection
claim. Cabe failed to file any claims or pro-
vide any meaningful legal services for the fee
paid. Cabe was disbarred on November 25,
2018. The board previously reimbursed six
other Cabe clients a total of $44,591.48.

8. An award of $1,500 to a former client
of Paige C. Cabe. The board determined that
Cabe was retained to represent a client in a
domestic action. Cabe failed to provide any
meaningful legal services to the client for the
fee paid.

9. An award of $1,565 to a former client
of Van H. Johnson of Hertford. The board
determined that Johnson was retained to file
for bankruptcy for a client. Johnson failed to
provide any meaningful legal services to the
client for the fee paid. The board previously
reimbursed three other Johnson clients a
total of $6,500.

10. An award of $2,722.64 to a former
client of John O. Lafferty Jr. of Lincoln. The
board determined that Lafferty was retained
to handle a real estate closing for a client.
Lafferty embezzled funds that were overpay-
ments from the closing proceeds he received
and failed to obtain the client’s title insurance
from the closing proceeds. Due to misappro-
priation, Lafferty’s trust account balance is
insufficient to pay all of his client obliga-
tions. Lafferty was disbarred on May 5,

2019. The board previously reimbursed six
other Lafferty clients a total of $124,375.73.

11. An award of $1,807.81 to an appli-
cant who suffered a loss because of John O.
Lafferty Jr. The board determined that
Lafferty represented an estate and filed a final
Affidavit of Collection in the estate showing
that payments had been made to four credi-
tors. However, after Lafferty’s disbarment,
the trustee appointed to wind down his prac-
tice found the checks written to the creditors
still in the file. Due to misappropriation,
Lafferty’s trust account balance is insufficient
to pay all of his client obligations.

12. An award of $2,910 to a former client
of Katherine H. Pekman of Hickory. The
board determined that Pekman was retained
to obtain a separation and custody agree-
ment for a client. After communication with
Pekman failed, the client requested a refund
of her remaining funds. Pekman produced a
trust account ledger showing the remaining
funds after deductions for a consultation, an
email, and a short meeting with the client.
Pekman failed to make a refund and failed to
provide meaningful legal services for the bal-
ance of the fee paid. Pekman was suspended
on April 15, 2019.

13. An award of $912 to a former client
of Katherine H. Pekman. The board deter-
mined that Pekman was retained to obtain a
client’s divorce. The client paid the quoted
fee and costs, and then communication with
Pekman failed. Pekman failed to provide any
meaningful legal services to the client for the
fee paid prior to being suspended.

14. An award of $19,200.23 to a former
client of James M. Shelton of Greensboro.
The board determined that Shelton was
retained to file bankruptcy for a client to
avoid foreclosure and to sell the client’s busi-
ness. Shelton voluntarily dismissed the
client’s Chapter 13 bankruptcy so that the
client could sell the business outside of the
bankruptcy. Shelton made payments to him-
self from the business sale proceeds in excess
of fees he had earned and without the client’s
knowledge or consent until after the fact.
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Shelton also embezzled a portion of business
sale proceeds he had deposited in his operat-
ing account. After filing the second Chapter
13 bankruptcy, the client terminated Shelton
and challenged his fee application. Shelton
made misrepresentations to the bankruptcy
trustee that resulted in Shelton being over-
paid in the second bankruptcy. Shelton was
disbarred on May 17, 2018.

15. An award of $50,000 to former
clients of W. Darrell Whitley of Lexington.
The board determined that Whitley was
retained to handle a couple’s personal injury
claims. Whitley settled one claim without
the wife’s knowledge or consent, and failed to
handle the other claim. Whitley failed to pay
any of the settlement to his client or to any
medical providers. This claim was originally
awarded in April 2013, subject to any med-
ical liens, but rescinded in April 2018 due to
an inability to locate the clients again for lien
information. In August 2019, the trustee
appointed to wind down Whitley’s practice
located the clients daughter. The trustee
communicated with the lien holders, but did
not get a response. Counsel was directed to
retain half of the clients award until after
counsel attempts to get a response from the
lien holders. Whitley died on December 6,
2011. m

IOLTA Update (cont.)

was vetoed by the governor and no budget
was enacted.

Heather Taraska, assistant district attor-
ney in Charlotte, is a former NC LEAF par-
ticipant and a continuing champion for the
program. Taraska has worked as a prosecutor
at the Mecklenburg County District
Attorney’s Office for almost 20 years. She
shares her story with other lawyers to empha-
size the value of loan repayment assistance
for the administration of justice.

“It sounds cliché, but I went to law school
because I wanted to help people,” Taraska
says. Beginning in law school, her summer
internships were all “centered in public inter-
est” and she has maintained that commit-
ment to the present, having worked in the
public sector since she was licensed.

“Throughout my career, I represented the
state in plea negotiations and bench and jury
trials against both adult and juvenile offend-

In Memoriam

Jesse B. Ashe III
Charlotte, NC

Louis Adams Bledsoe Jr.
Charlotte, NC

Robert Vincent Bode
Raleigh, NC

Richard J. Boles
Murrells Inlet, SC

Anthony Mason Brannon
Durham, NC

Franklin Roosevelt Brown

Tarboro, NC

Everette C. Carnes Jr.
Marion, NC

Nelson Monroe Casstevens Jr.

Charlotte, NC

Robert William Detwiler
Jacksonville, NC

John Francis Eichorn
Burnsville, NC

Michael A. Ellis
Goldsboro, NC

Corrie Vonshea Foster

Raleigh, NC

Lucas Matthew Horner

Asheboro, NC

J. Charles Jones
Charlotte, NC

Ola M. Lewis
Bolivia, NC

William Hicks Miller
Tryon, NC

Wendell Harrell Ott
Oak Ridge, NC

Talmage Newton Penland
Candler, NC

Jack Poisson

Asheville, NC

John Richard Rittelmeyer
Raleigh, NC

Bertram John Schaeffer
Egg Harbor Township, NJ

Lewis Alston Thompson III
Warrenton, NC

Jack Allen Thompson
Fayetteville, NC

Lucius Stacy Weaver Jr.
Fayetteville, NC

Jerry Claid Woodell
Wilmington, NC

ers for various felony and misdemeanor
offenses. I supervised the narcotics prosecu-
tion team for a number of years, and I cur-
rently supervise the juvenile prosecution
team.” For the residents of Mecklenburg
County and the State of North Carolina,
Taraska’s experience as a career prosecutor
protects communities and promotes the
administration of justice. “I get the greatest
fulfillment from mentoring younger attor-
neys in my office and helping victims and
their families navigate the criminal justice
system.”

Taraska attended an NC LEAF informa-
tion session as a law student. She knew she
wanted to pursue a lifelong career in public
service. She applied for NC LEAF “at the
earliest possible opportunity” and was
accepted as a participant to receive loan
repayment assistance as a young assistant dis-
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trict attorney. Taraska says she “would simply
not have been able to afford housing, utili-
ties, insurance, transportation, and groceries
without the assistance of NC LEAF” early in
her career.

NC LEAF also allowed Taraska to contin-
ue to progress on her chosen career path.
“Throughout my time as a supervisor,
dozens of attorneys have tendered their resig-
nations, citing the need to make more
money as the reason for their leaving a job
that they loved,” says Taraska. With the assis-
tance of NC LEAE Taraska ultimately paid
off her student loans. “NC LEAF is the rea-
son that I am debt free and continue to serve
my community.”

For more information about the work of
the NC Legal
Foundation, visit their website at ncleaf.org.
"

Education Assistance

43



BAR UPDATES

Law School Briefs

Campbell University School of Law

Campbell Law School’s Innovate Capital
Business Law Clinic—in partnership with
incubator HQ Raleigh—works with clients
across the area’s entrepreneurial ecosystem to
help them solve real-world business and
legal problems. Launched in January 2020,
the startup counsel program helps bridge
classroom learning and the hands-on prac-
ticing of law with Campbell Law students
weighing in on client legal issues such as
business entity formation, employee/con-
tractor documentation, equity compensa-
tion plans and awards, commercial agree-
ments such as NDAs and capital raising, as
well as other operational topics. Legal servic-
es are provided at no cost by upper-level stu-
dents, under the supervision of veteran
licensed business attorneys and co-clinic
directors Jim Verdonik and Benji Jones. The
clinic is named in honor of Innovate Capital
Law, a leading Triangle area law firm, which
was instrumental in the clinic’s founding.
Founders Verdonik and Jones have more
than five decades of collective sector experi-
ence, and focus on advising entrepreneurs
and investors in capital raising transactions.
Learn more at law.campbell.edu/advocate/
clinical-programs/innovate-capital-business-
law-clinic.

Campbell Law advocates continued their
winning streak by earning two new national
titles in November 2019. Campbell Law
teams earned national titles at the Hofstra
Medical Legal Mock Trial Competition and
the National Civil Trial Competition
(NCTC). Third-year students Chamberlain
Collier, Justin Hill, and Jake Terrell, second-
year students Kelsey Myers and Joshua
Steedly, and their coach Casey Peaden ‘17
made history by winning the championship
in Campbell Law’s first appearance at the
Hofstra competition. Campbell Law trial
advocates—third-year students Kevin
Litdejohn and Lydia Stoney, second-year
students Courtney Haywood and Luke
Coates, and their coach Jacob Morse ‘17—
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also prevailed at the Greene Broillet &
Wheeler National Civil Trial Competition
at Loyola Law School in Los Angeles. Stoney
was named the championship round best
advocate and Littlejohn won the prestigious
Best Opening Statement award among all
the competitors.

Duke Law School

Elvin R. Latty Professor of Law Arti Rai,
faculty co-director of the Duke Center for
Innovation Policy, is the lead investigator on
a one-year grant from the Laura and John
Arnold Foundation to examine how the
Patent Trial and Appeals Board (PTAB)
affects the biopharmaceutical industry. She
is leading a team of researchers to investigate
how challenges to small-molecule drug and
biologics patents before district courts and
the PTAB may affect decision making by
biopharmaceutical innovators. Rai, an inter-
nationally recognized expert in intellectual
property law, innovation policy, administra-
tive law, and health law, led policy analysis of
the legislation that would become the
America Invents Act of 2011 while serving
as administrator of policy and external
affairs at the US Patent and Trademark
Office in 2009 and 2010.

In his new book, Measuring Social
Welfare: An Introduction (Oxford University
Press, 2019), Professor Matthew Adler sets
forth a systemic new framework for assessing
government policies as an alternative to—
and significant improvement on—cost-ben-
efit analysis, the norm since the 1980s. His
framework, known as the social welfare
function, factors individual well-being into
policy evaluation and addressing questions
of societal inequity. Adler, whose interdisci-
plinary research focuses on improving
frameworks for policy analysis, is the
Richard A. Horvitz Professor of Law and
professor of economics, philosophy and
public policy, and a founding director of the
Duke Center for Law, Economics, and
Public Policy.

Duke’s 10th annual Wintersession, held

January 4-8, drew a record 500 law students
who attended short courses focused on prac-
tical and professional skills over the last days
of their winter break. Many enrolled in two
of the 29 half-credic classes offered, all
taught by leading scholars and practitioners
in subjects ranging from accounting, insur-
ance law, and antitrust litigation to prosecu-
torial ethics, design thinking, and profes-
sional communication.

Elon University School of Law

Study: Lower debt, stronger diversity &
improved outcomes at Elon Law—FElon
Law’s 2.5-year curriculum is a key feature for
prospective students, and the law school
looks to have uniquely positioned itself with
an approach to legal education characterized
by lower debt, improved bar results, and
increased diversity and inclusivity, according
to a new research study by RTI
International. Commissioned by Elon Law
through a $259,000 grant from AccessLex
Institute, the report’s top findings this fall
included:

* Most Elon Law students were aware of
the law school’s accelerated curriculum and
focus on experiential learning prior to apply-
ing.

* Compared with peers at other schools,
Elon Law students agree the school encour-
ages contact among diverse students, and
the percentage of degrees earned at Elon
Law by students of color has almost tripled
since 2015.

* A combination of lower tuition rates
and an investment in scholarship availability
has led to a decline of nearly 33% in average
student loan debt at graduation.

* Investments in the Office of Academic
Success, plus a move to the Uniform Bar
Exam by the North Carolina Board of Law
Examiners, has led to higher bar passage
rates.

NC’s top jurist to Elon Law grads:
“Transform our legal system”—Chief
Justice Cheri L. Beasley of the Supreme
Court of North Carolina tasked Elon Law’s
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Class of 2019 with using knowledge to
expand access to justice for all people.
Beasley delivered the commencement
address to 107 graduates in Elon Law’s
December ceremony. “It is you who has the
power and, really, the obligation to trans-
form our legal system into one that truly
serves every person as our society continues
to change,” she said. Anna Kathryn Barnes
19 received the law school’s 2019 David
Award for Leadership &
Professionalism, the school’s highest honor,

Gergen

at the ceremony.

North Carolina Central University
School of Law

Federal Courthouse named for alumnus
Jobn Hervey Wheeler 47—In October
2019, several representatives of the law
school attended the renaming celebration
for the US District Court for the Middle
District of North Carolina building in
Durham. The building now honors civil
rights lawyer, political activist, bank presi-
dent, and philanthropist John Hervey
Wheeler 47°, an important leader in school
desegregation in North Carolina. Another
NCCU Law alumnus, Congressman G.K
Butterfield 74’, introduced H.R. 3460, the
bill to rename the US Courthouse the John
Hervey Wheeler United States Courthouse.

Virtual Justice Program marks 10th
anniversary—In December the school cele-
brated the 10th anniversary of its unique
Virtual Justice Program. Initially funded in
2010 with a Broadband Technology
NCCU

School of Law pioneered using telepresence

Opportunity Program Grant,

and high definition videoconferencing to
address the under-representation and lack of
access to justice for low income and margin-
alized communities. The program also offers
virtual pre-law courses to prepare students,
wherever they are, for the rigor of law
school. A “Know Your Rights” series offers
legal information that empowers partici-
pants to understand the law and promotes
self-advocacy.

Career Services Office partners with
NAMWOLFE—NCCU School of Law’s
Office of Career Services and Professional
Development began a partnership in Fall
2019 with National Association of Minority
and Women Owned Law Firms (NAM-
WOLF) to broaden the diversity pipeline
with companies, corporations, and firms
actively addressing diversity and inclusion

challenges in law offices. We will host a full
day to include panel sessions, job fairs, a
keynote address, and networking dinner to
showcase our practice-ready students to
potential employers.

Pro bono highlights—In addition to the
ongoing Elder Law Project, which assists
Durham County citizens in preparing wills
and advance directives, over three dozen
NCCU Law students provided those servic-
es to retired military personnel and spouses
at Fort Bragg’s Retiree Appreciation Day in
October. Over 300 clients were served at
this event.

University of North Carolina School
of Law

UNC celebrates 175th anniversary—
UNC School of Law, North Carolina’s old-
est professional school, celebrates its 175th
anniversary during the 2019-2020 academic
year. Since opening its doors in 1845,
Carolina Law has played an integral role in
shaping the history and progress of the state.

Earn CLE credit—Attend The ABCs of
Banking Law, March 25, Charlotte; The
Banking Institute, March 26-27, Charlotte;
and The J. Nelson Young Tax Institute, April
23-24, Chapel Hill.

Professor Michael Gerhardt testifies at
impeachment hearings—Gerhardt was one
of four constitutional scholars offering testi-
mony to the Judiciary Committee of the US
House of Representatives in connection
with the presidential impeachment proceed-
ings.

Hunger in High Point—High Point is
not what comes to mind when thinking
about the hungriest metropolitan area in the
US, but a new report authored by Heather
Hunt ‘02 and Professor Gene Nichol shows
many seniors and children struggle with
food insecurity and hunger.

Professor Richard Myers *98 sworn in as
judge of the United States District Court for
the Eastern District of North Carolina—
Mpyers, who joined the UNC law faculty in
2004, was nominated by President Trump
to fill the longest standing vacancy in the
federal courts.

Professor Maxine Eichner publishes
book—Many Americans face challenges in
juggling work and parenting. Eichner’s book
The Free-Market Family: How the Market
Crushed the American Dream (and How It
Can Be Restored) focuses on how policy
makers can restore the American dream by
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supporting families.

Wake Forest School of Law

Wake Forest Law well-represented as
reporters and members of the American
Law Institute—DProfessor of Law Chris
Coughlin has become the sixth Wake Forest
faculty member elected to the American
Law Institute (ALI). Coughlin and two co-
authors have just published Law Jobs: The
Complete Guide, offering an in-depth explo-
ration of legal careers, including how tech-
nology is changing the practice of law. With
interdisciplinary scholarship focused on the
legal, ethical, and policy issues in human
subjects research and emerging biotech-
nologies, Coughlin’s work has been cited in
legal, scientific, medical, and educational
journals.

Wake Forest Law currently has four ALT
reporters among its faculty—The reporters
are Michael Green, Tanya Marsh, Jonathan
Cardi, and Mark Hall. Dean Jane Aiken also
holds an ALI membership.

Second consecutive Dukeminier Award
given to Professor Marie-Amélie George—
The Williams Institute of UCLA School of
Law awarded Marie-Amélie George a
Dukeminier Award for her Yale Law &
Policy Review (2019) article, Bureaucratic
Agency: Administering the Transformation of
LGBT Rights. The Dukeminier Awards rec-
ognize the best sexual orientation and gen-
der identity law review articles each year.

Wake Forest Law students team up with
corporate clients for experiential learning—
The Action Learning Project course invites
second- and third-year law students to join
graduate business student teams in consulta-
tion with corporate clients. Wake Forest
Law students will use their intellectual prop-
erty, copyright research, and health care reg-
ulation legal knowledge to benefit organiza-
tions creating new products or solving busi-
ness problems.

Professor Ron Wright defends “Social jus-
tice” movement among local, state, and fed-
eral prosecutors—DProfessor Ron Wright, a
leading expert in criminal law and proce-
dure, authored a USA Today op-ed that dis-
cusses Attorney General William Barr and
current trends in prosecutorial reform. His
op-ed, Attorney General Barr wrong about
role of prosecutors. Tough-on-crime stance
stunts progress, argues that district attorneys
at the focus of Barr’s criticism are listening to
the voters who put them in office. m
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BAR UPDATES

John B. McMillan Distinguished Service Award

Mark A. Scruggs

Attorney Mark A. Scruggs received the
John B. McMillan Distinguished Service
Award on December 3rd at the Tenth
Judicial District Bar and Wake County Bar
Association Annual Meeting. North
Carolina State Bar President C. Colon
Willoughby Jr. presented the award.

Mr. Scruggs received his law degree cum
laude from the Campbell University School
of Law in 1986. He was an editor of the
Campbell Law Review, and a member of the
Omicron  Delta  Kappa  National
Leadership Honor Society and the Phi
Kappa Phi Honor Society. He continues to
serves as a volunteer for the law school’s
mentor program.

Mr. Scruggs spent the first 14 years of his
legal career as a well respected trial attorney in
Durham at the firm of Spears, Barnes, Baker,
Waino & Scruggs. In 2001 Mr. Scruggs
joined Lawyers Mutual. In his position as
claims counsel, he has had a great impact on
North Carolina jurisprudence. Mr. Scruggs
serves as a mentor to his fellow claims attor-
neys at Lawyers Mutual, a counselor for
aggrieved lawyers in difficult times, and a kind
and patient resource for pro se claimants. In
addition to his work at Lawyers Mutual, Mr.
Scruggs is a frequent and popular CLE speak-
er. Through teaching the Professionalism for
New Admittees Program several times a year,
Mr. Scruggs has taught almost a decade’s
worth of new lawyers about the ethics of
forming and maintaining a good attorney-
client relationship. He also teaches numerous
other CLEs sponsored by the North Carolina
Bar Association, NC Advocates for Justice,
local bars, and law schools in his ongoing
efforts to help lawyers have ethical and
rewarding legal careers.

Mr. Scruggs is active in the North
Carolina Bar Association and the North
Carolina State Bar. He has served as chair of

the Law Practice Management Section of the
NCBA and as an advisory member of the
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State Bar’s Ethics and Authorized Practice
Committees. He served as co-chair of the
NC Bar Associations Transitioning Lawyers
Commission, working to address the critical
issues facing aging lawyers approaching the
ends of their careers. Mr. Scruggs recruited
attorneys from around North Carolina to
help in situations where there was concern
that a particular attorney might be experi-
encing dementia or otherwise slipping in
their competence to practice law. He is also
one of the principal authors of the publica-
tion Turning Out The Lights, which serves as
a guide for attorneys who are winding down
their practices or transitioning into retire-
ment. Mr. Scruggs’ work with new admittees
as well as retiring lawyers shows his true ded-
ication to the well-being of lawyers from
“cradle to grave.”

Mr. Scruggs has dedicated his career to
improving the quality of services rendered by
legal professionals, and encouraging and
counseling his peers by providing advice and
mentoring.

John R. Wester

John R. “Buddy” Wester received the
John B. McMillan Distinguished Service
Award at the Mecklenburg County Law &
Society Luncheon in Charlotte on October
31,2019. The award was presented by North
Carolina State Bar Past-President G. Gray
Wilson.

Mr. Wester attended the University of
North Carolina where he was a Morehead
scholar. After graduating, he served active
duty as a naval intelligence officer and served
several more years in the reserves. During
that time, he entered Duke University Law
School, edited the law review, earned mem-
bership in the Order of the Coif, and gradu-
ated in 1972 with high honors. He then
joined the law firm of Robinson, Bradshaw
& Hinson, where he has spent his entire legal
career. As a litigator, Mr. Wester has been
involved in numerous high-profile cases

including Hyatt v. Shalala, a class action
brought to ensure that disabled citizens of
North Carolina received assistance that they
were due from the federal government.

Mr. Wester has been a member of the
Chief  Justice’s Commission  on
Professionalism. He has served as president
of the North Carolina Bar Association,
served on the Appellate Rules Committee,
and has been a long-time advocate for and
supporter of Legal Aid of NC and the
Charlotte Center for Legal Advocacy. He has
served as national vice-chair of the Task
Force on Judicial Independence of the
American College of Trial Lawyers, and has
recently been appointed to serve as the inau-
gural chair of the college’s newly-created
Judicial Independence Committee.

In 2016, Mr. Wester won the
Distinguished Pro Bono Service Award, pre-
sented by the Council for Children’s Rights,
Legal Services of Southern Piedmont, and
Legal Aid of North Carolina. In 2017 he
received the Charles S. Ryan Award for pro-
fessional achievement from the Duke Law
Alumni Association. In 2018, Mr. Wester
was selected as an inaugural member of the
North Carolina Lawyers Hall of Fame.

In addition to honorably serving his
country, Mr. Wester has been a passionate
advocate for his clients, he has worked tire-
lessly promoting judicial independence, and
he has devoted an extraordinary amount of
time to bar leadership, pro bono work, and
community service.

Nominations Sought

Members of the State Bar are encour-
aged to nominate colleagues who have
demonstrated outstanding service to the
profession. Information and the nomina-
tion form are available online at
ncbar.gov/bar-programs/distinguished-ser-
vice-award. Please direct questions to
Suzanne Lever at the State Bar office in

Raleigh, (919) 828-4620. m
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How to succeed in the rapidly changing legal marketplace?

By listening to our insureds and responding to their needs.

Introducing Lawyers Mutual Consulting and Services, here to help lawyers
and our peers evolve and thrive. Business development, marketing,

succession planning, coaching, firm retreats. Your success is our priority.

Here today, here tomorrow. That's one thing that will never change.
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If not for the confidential nature of what we do,
you’d hear about our success stories all the time.
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One of these lawyers contacted LAP for help and today
has several years of recovery. Can you tell which one?

I'ree, confidential assistance 1s available.
Contact us today: info@nclap.org or WWW.NCLAP.ORG
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NCLAP

Charlotte & Wesl Piedmont Area;: Raleigh & Last;
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